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JURISDICTIONAL STATEMENT 


This is an appeal from an order (J.A. 43-44)’ of 
the United States District Court for the District of 
Columbia (Holtzoff, J.) granting appellees’ motion 
for a preliminary injunction and denying appellants’ 
cross-motion to dismiss the complaint. In their com- 
plaint, which was predicated upon 28 U.S.C. 1337 
(J.A. 3), appellees sought injunctive relief against a 
representation determination made by the Board pur 


1%“J.A.” refers to the portion of the record printed as a J oint 
Appendix to the briefs. 
(1) 
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suant to Section 9 of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C. 151 e¢ seq.), 
hereinafter referred to as the Act.? The jurisdiction 
of this Court is invoked under 28 U.S.C. 1292(1) and 


1294. 
STATEMENT OF THE CASE 


The undisputed facts, as set forth in the complaint, 
the supplemental complaint, and the exhibits attached 
thereto, may be summarized as follows: 


I. The Board proceeding 


Appellees are two labor organizations, the Inter- 
national Printing Pressmen and Assistants’ Union of 
North America, AFL-CIO, and Norwich Printing 
Specialties and Paper Products Union, Local 494, 
affiliated with and subordinate to that International 
(J.A. 3-4, 40). Since 1945, Local 494, as a result of 
a Board-conducted consent election, has represented 
all of the production and maintenance employees of 
the Robertson Paper Box Co., at its Montville, Con- 
necticut box plant, in a single plant unit (J.A. 41, 11, 
n. 3). In December 1958, Local No. 493 of the Inter- 
national Brotherhood of Teamsters petitioned for a 
representation election in this bargaining unit, and 
the incumbent Local 494 and two other unions were 
permitted to intervene in the proceeding (J.A. 5, 10). 
Local 494 requested that there be severed from the 
overall plant unit the pressmen and certain other em- 
ployees in the plant, who were alleged to constitute a 
true craft group, and that this group be given an op- 


?The relevant portions of the Act are set forth in the Ap- 
pendix, infra, pp. 28-82. 
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portunity to vote separately on whether they desired 
separate representation or continued inclusion in the 
overall unit (J.A. 41, 5-6). 

On March 2, 1959, after hearing, the Board, pur- 
suant to Section 9(c) of the Act, issued its decision 
directing an election in the overall plant unit (J.A. 
41, 6, 10-12). The Board rejected the request of 
Local 494 for a separate craft unit on the ground that 
its unit position in the representation proceeding was 
‘wholly inconsistent with its unit position in collec- 
tive bargaining with the Employer’’ (J.A. 41, 11, n. 3). 
The Board pointed out that Local 494 ‘‘not only has 
represented the overall unit since 1945, but negotiated 
for a new contract on that basis until the instant peti- 
tion was filed, with the negotiations being terminated 
then only by the Employer because of the filing of the 
petition” (Ibid.). 

Local 494 petitioned the Board for reconsideration 
of its decision on the ground that the denial of |a 
separate election for the alleged craft employees was 
contrary to Section 9(b)(2) of the Act (set forth in 
the Appendix, infra, p. 28). At the same time it 
amended its unit request, seeking severance of only 
the pressmen and their assistants and helpers, On 
March 20, the Board denied the motion for retoR- 
sideration. (J.A. 41, 31, 12-17, 6.). 

On March 25, after the original complaint in the 
instant suit was filed, the Board issued a notice to 
show cause why it should not find appropriate a craft 
unit of pressmen, as specified in Local 494’s amended 
request. The employer responded with an offer to 
prove that Local 494 was not a traditional representa- 
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tive of craft employees, and thus that its craft unit 
request did not satisfy the Board’s American Potash 
eriteria (discussed p. 12, infra). On April 9, the 
Board reopened the record and remanded the case to 
the Regional Director for further hearing on the issue 
of appropriate unit (J.A. 41, 29-30). 

At the reopened hearing the only evidence intro- 
duced was that by the employer, which was intended 
to show that Local 494 had customarily organized 
employees in the paper box industry on an industrial, 
rather than a craft, basis (J.A. 32). Based on such 
evidence, the Board, on August 6, issued its supple- 
mental decision, which again directed an election in 
an overall plant unit (J.A. 31-38, 41-42). 

The Board found that Local 494 did not satisfy the 
criteria for the establishment of craft units enunciated 
in American Potash & Chemical Corporation, 107 
NLRB 1418, in that “Local 494 is not a qualified 
‘traditional representative’ under American Potash 
for purposes of’the alleged craft severance which it 
seeks”? (J.A. 42, 37).° Analyzing the evidence intro- 
duced by the employer—which consisted of provisions 
in the International’s constitution, statements in union 
journals, and typical contracts of Specialty Unions 
like Local 494 (J.A. 32-85)—the Board concluded 
that it established that there was a distinction between 
a “Printing Specialties and Paper Products”’ local, 
such as Local 494, and a regular “Printing Pressmen’’ 

*In view of this finding, the Board found is unnecessary to 
pass upon the further question of whether the alleged craft unit 


sought was a true craft unit under American Potash principles 
(JA. 37, n. 10, 42). 
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local of the International Printing Pressmen. The 
former, unlike the latter, was “not a craft union but 
an industrial union” (J.A. 35). Moreover, in the 
Board’s view, this conclusion was supported by cer- 
tain other factors, including the fact that “Local 494. 
itself represented the employees involved herein on an 
overall production and maintenance basis for 13 years 
prior to the instant petition’? (J.A. 35, 42). | 


| 
II. The Court proceeding | 


| 
Appellees brought suit in the court below to haye 
the Board’s decision and direction of election enjoined 
and set aside.‘ The complaint alleged that the Board’s 
action in refusing to accord a separate vote to the su} 
posed craft unit sought by Local 494 violated Section 
9(b)(2) of the Act. (J.A. 26-28.)* In response, the 
Board moved to dismiss the complaint on the grounds 
that the Court lacked jurisdiction of the subject mat- 
ter and that the complaint failed to state a claim war- 
ranting relief (J.A. 40). | 
On September 21, the District Court (Holtzoff, J.) 
denied the Board’s motion to dismiss, and granted ap- 
pellees’ motion for a preliminary injunction (JA. 
43-44). The Court held that the Board’s refusal to 


‘The suit was first instituted when the Board’s original de- 
cision issued. However, proceedings were held in abeyance 
when the Board reopened the record. After issuance of the 
Board’s second decision, appellees filed a supplemental com- 
plaint. (J.A. 3, 23, 24.) 

5 Section 9(b)(2) provides that the Board shall not “decide 
that any craft unit is inappropriate for [bargaining] purposes 
on the ground that a different unit has been established by a 
prior Board determination, unless a majority of the employees 
in the proposed craft unit vote against separate representation.” 

630585—s9—2 
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establish a craft unit was contrary to Section 9(b) (2) 
of the Act, and that it therefore had jurisdiction to re- 
strain and set aside the Board’s action under Leedom v. 
Kyne, 358 U.S. 184 (J.A. 42-43, 56-57, 60). Thus, the 
Court—viewing the Board’s reference to the fact that 
Local 494 had represented the employees involved on an 
overall production and maintenance basis for 13 years 
previously (p. 5, supra) as reliance on a prior Board 
determination—concluded that the Board had, at least 
in part, based its denial of a craft unit on a ground for- 
bidden by the Act (J.A. 42, 60, 55-56). Moreover, the 
Court concluded that Section 9(b) (2) “precludes the 
Board from relying upon a prior determination as one 
of the reasons for the Board’s decision not to direct a 
separate craft election, even though it may not be the 
sole basis for that decision” (J.A. 42, 57-60). 

The Board promptly filed a notice of appeal, and an 
order was entered transmitting the record to this 
' Court “forthwith” (J.A. 44-45). 


STATEMENT OF POINTS 


1. The District Court erred in concluding that it 
had jurisdiction to review and set aside the Board’s 
unit determination in this case. 

2. The District Court erred in concluding that the 
Board’s unit determination violated Section 9(b) (2) 
of the Act. 

3. The District Court erred in granting appellees’ 
motion for a preliminary injunction and denying the 
Board’s motion to dismiss the complaint. 
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SUMMARY OF ARGUMENT 


I 7*) 
The District Court lacked jurisdiction to review the 
Board’s denial of a separate craft unit election in this 
case. Under established principles, a Board repre- 
sentation determination is not subject to review in the 
District Court, absent a substantial showing that the 
Board departed from statutory or constitutional re- 
quirements. Review is barred with respect to de- 
terminations within the area of the Board’s discretion 
under the Act. Leedom v. Kyne, 358 U.S. 184; 
National Biscuit Division v. Leedom, — U.S. App. 
D.C. —, 265 F. 2d 101, certiorari denied, 359 U.S. 
1011; DePratter v. Farmer, 98 U.S. App. D.C. 74, 
232 F. 2d 74. The court below erred in concluding 
that the Board’s refusal to establish a eraft unit was 
violative of Section 9(b) (2) of the Act, and thus that 
the required showing for the exercise of Jurisdiction 
existed here. | 
Section 9(b) (2) precludes the Board from deciding 
“that any craft unit is inappropriate * * * on the 
ground that a different unit has been established by a 
prior Board determination.’’ The conclusion of the 
District Court that, at least one of the bases of the 
Board’s decision entailed reliance upon a prior de- 
termination of a bargaining unit, misconceives the 
Board’s decision. A fair reading of that decision dis- 
closes that the denial of a craft unit was based solely 
on the application to the facts of this case of the 
Board’s American Potash criteria (107 NLRB ce 
Under these principles, which clearly do not cont 
vene Section 9(b) (2), the Board will permit a craft 
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unit to be severed from a larger bargaining unit pro- 
vided the employees sought to be represented sepa- 
rately constitute a true craft group and the union 
claiming them has traditionally represented employees 
of that type. The Board denied appellee Local 494’s 
request for a craft unit on the ground that the evi- 
dence showed that it was not a traditional craft repre- 
sentative, but instead had customarily represented em- 
ployees on an industrial basis. Although the Board 
did refer to the fact that Local 494 had previously 
represented the employees in question in a plant unit, 
and this stemmed from a prior Board conducted con- 
sent election, this did not constitute an independent 
basis for the Board’s decision. Rather, the past his- 
tory was merely cited as additional support for the 
conclusion, already arrived at on the basis of other 
evidence, that Local 494 did not satisfy the ‘“tradi- 
tional representative’ requirement of the American 
Potash criteria. 

Moreover, as we believe this Court has already 
indicated in Mueller Brass Co. v. N.L.R.B., 86 U.S. 
App. D.C. 153, 180 F. 2d 402, Section 9(b) (2) was 
not intended to preclude the Board from considering 
a prior determination, but merely from making that 
the sole basis for its decision not to establish a 
eraft unit. The language of Section 9(b)(2) sus- 
tains this view, as does the legislative history of the 
provision. The latter shows that Section 9(b) (2) 
was aimed at the Board’s past practice of auto- 
matically declining to permit a craft unit to be 
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carved out of an established broader unit, but was 
not intended otherwise to restrict the Board’s dis- 
cretion in respect to determining when a craft unit 
would be appropriate. Accordingly, even if th 
Board decision did in part rest on a prior de- 
termination, since this was not the sole basis for 
the decision there was, in any event, no violation of 
Section 9(b) (2). | 

II 


Even if contrary to the showing in Point I, the 
Section 9(b) (2) allegation, although not sustain- 
able, suffices to vest the District Court with juris- 
diction to review the Board’s exercise of discre- 
tion in this case, the complaint must nonetheless be} 
dismissed. The Board’s unit finding is a reason-' 
able and proper exercise of its discretion to define the 
unit appropriate for bargaining purposes. The’ 
American Potash requirement that the union seek- 
ing to sever a craft from a larger unit be a “‘tra- 
ditional representative” of this craft effectuates the | 
congressional purpose of giving special recognition to | 
the interests of craft unions and craft employees. | 
At the same time, it prevents indiscriminate raiding | 
by rival unions and insures that the craft employees | 
will be represented by an agent who truly specializes | 
in and understands their problems. Further, the 
evidence amply supports the Board’s conclusion that 
Local 494 was not a traditional craft representa- | 
tive. 
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ARGUMENT 


L The District Court lacked jurisdiction to review the 
Board’s unit determination in this case 


A. Introduction 


The jurisdictional question in this case is similar to 
that in two other pending cases: Int’! Assoc. of Tool 
Craftsmen v. Leedom, No. 15,078, and Leedom v. 
IBEW, Local No. 108, No. 14,346. 

The court below, at the instance of labor organiza- 
tions allegedly aggrieved by a Board representation 
determination, but unable to satisfy the statutory re- 
view requirements,’ asserted jurisdiction over the sub- 
ject matter of this suit, on the authority of Leedom v. 
Kyne, 358 U.S. 184. That case, affirming a decision of 
this Court,’ permits an exception to the general rule 
thit Board representation determinations are not re- 
viewable in a federal district court, but only in the 
limited situation when it is plain that the Board has 
exceeded statutory or constitutional requirements and 
no other adequate remedy exists for the redress of this 
wrong. But Kyne does not disturb the well-estab- 
lished principle, recently reaffirmed by this Court, that 
federal district courts lack jurisdiction to review rep- 
resentation determinations which involve matters 
which the Act has left within the area of the Board’s 

6The National Labor Relations Act provides for review of a 
Board representation determination in only one instance, i.e., 
Section 9(d) provides that, when a representation determina- 
tion forms the basis for an unfair labor practice order and that 
order is before the Court of Appeals for review or enforcement 
under Section 10(e) or (f), the representation determination 


may be reviewed at that time. 
7 Leedom v. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490. 
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discretion. National Biscuit Division v. Leedom, —— 
US. App. D.C. —, 265 F. 2d 101, certiorari denied, 359 
U.S. 1011; DePratter v. Farmer, 98 U.S. App. D.C. 
74, 232 F. 2d 74. Accordingly, this appeal turns on 
whether the Board’s denial of a separate craft unit 
election was ‘‘contrary to a specific prohibition in the 
Act’? (Leedom v. Kyne, 358 U.S. at 188), as appellees 
contend and the court below found, or whether, as the 
Board contends, it ‘fell within ‘the wide area of de- 
terminations which depend on the Board’s expertise 
and discretion.’’? National Biscuit Division v. Lee- 
dom, — U.S. App. D.C. —, 265 F. 24 101, 103, cer- 
tiorari denied, 359 U.S. 1011. | 

We shall show that the instant suit is like National 
Biscuit, and consequently that the court below erred 
in not dismissing for lack of jurisdiction. In short, 
although the complaint alleged that the Board had 
violated a specific statutory provision—Section 9(b) 
(2)—we submit that this contention is insubstantial, 
and thus could not serve to vest the District Court 
with a reviewing jurisdiction. | 


B. The contention that the Board’s determination violated Section 9(b)(2) 
is insubstantial 


Section 9(b) of the Act provides in relevant part 
that: 


The Board shall decide in each case whether, 
in order to assure to employees the fullest free- 
dom in exercising the rights guaranteed by this 
Act, the unit appropriate for the purposes of! 
collective bargaining shall be the employer unit, 
craft unit, plant unit, or subdivision thereof: 
Provided: That the Board shall not * * * (2) 
decide that any craft unit is inappropriate for| 
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such purposes on the ground that a different 
unit has been established by a prior Board de- 
termination, unless a majority of the employees 
in the proposed craft unit vote against separate 
representation * * *. 
The court below concluded that the Board’s refusal to 
establish a craft unit in this ease contravened this pro- 
viso, because (1) it read the Board’s decision as en- 
tailing reliance “‘in part on the fact that Local 494 
had previously represented the employees in question 
in an overall plant unit as a result of a prior Board 
determination”; and (2) it then went on to interpret 
Section 9(b) (2) as precluding “the Board from rely- 
ing upon a prior determination as one of the reasons 
for the Board’s decision not to direct a separate craft 
election, even though it may not be the sole basis for 
that decision’? (J.A. 42). The court erred in both 
respects. 
1. The Board decision was not based, even in part, on a prior determination 
of bargaining unit 
In American Potash & Chemical Corp., 107 NLRB 
1418, the Board held that the policies of the Act would 
best be effectuated by permitting a craft unit to be 
severed from a larger bargaining unit where: (1) 
separate representation was sought with respect to a 
true craft group; and (2) the union seeking to sever 
such a group was one which traditionally represented 
employees of that type. These criteria, which as we 
show pp. 22-25, infra, are reasonable and proper, do 
not, as even the court below acknowledged (J.A. 59), 
transgress Section 9(b)(2). That is, even if the 
Board had previously determined a plant unit to be 


| 
BE i 
appropriate here, the American Potash criteria would 
not have barred’ a craft unit provided the request 
therefor was made by a union which traditionally r p- 
resented employees on-a craft basis, and the employees 
sought to be separately represented constituted a true 
craft grouping.* However, the court below concluded 
that, in denying a craft unit here, the Board used two 
bases for its decision—not only the American Potash 
criteria, but also the fact that Local 494 had previ- 
ously represented the employees in an overall plant 
unit as a result of a prior Board determination. We 
submit that a fair reading of the Board’s decision 'as 
a whole shows that it was based solely on the American 
Potash criteria. | 
Thus, as shown (pp. 3-4, supra), the sole basis for 
reopening the record was the employer’s contention 
that Local 494 was not a traditional representative 
of craft employees, within the meaning of the Ameri- 
can Potash criteria. In support of this contention, 
the employer introduced provisions of the constitu- 
tion of the International Printing Pressmen, showing 
that a distinction was made between “Specialty” 
pels such as Local 494, and regular ‘Printing Press- 
men”’ locals; statements in issues of the journal pub- 
lished by fie “Specialty” locals, indicating that it 
was the purpose of those unions to organize on an 
industrial basis without regard to craft lines; and 
contracts between various “Specialty” locals, includ- 
8 Indeed, the American Potash principles were substituted for 
the earlier National Tube principles, 76 NLRB 1199, under 
which past bargaining history on a plant-wide basis and inte- 
gration of operations were relevant reasons for declining to if 


tablish craft units. 
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ing’ Local 494, and about 50°companies in ‘the paper 
box industry, all of which covered: overall “produc- 
tion and maintenance employees.’ After considering 
this evidence, the Board concluded that it clearly 
supported the employer’s contention ‘‘that the ‘Print- 
ing Specialties and Paper Products’ Local involved, 
as distinguished from a regular ‘Printing Pressmen’ 
local, is not a craft union but an industrial union”’ 
(J.A. 35).° 

To be sure, the Board went on to state that: “Ad- 
ditional supporting factors may be found in: (1) Lo- 
cal 494 itself represented the employees involved 
herein on an overall production and maintenance 
basis for 13 years prior to the instant petition * * *”’ 
(J.A. 35). However, viewed in the context of the 
facts set forth above, this was not an independent 
basis for decision, but merely additional support for 
the conclusion already reached that Local 494 was 
not a traditional craft representative within the mean- 
ing of the American Potash principles. In other 
words, even if Local 494’s history of bargaining in 
an overall plant unit could be equated with a prior 
Board determination, since the original bargaining 
relation stemmed from a Board-eonducted consent 
election, the past unit was not used as a ground 

* Appellee International Printing Pressmen was not a party 
to the Board proceeding. Its affiliate, appellee Norwich Print- 
ing Specialties and Paper Products Union, Local 494, was the 
prior bargaining agent; intervention in the proceeding was 
sought only by that entity; and it was the only Pressmen union 
which would be placed on the ballot in the Board election (see 


J.A. 10, n. 1, 12, 38). The International itself entered the pic- 
ture only at the stage of the instant court suit. 
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| 
for’ denying.:a craft unit: now: : It was referred . to 
mérely: because. it happened to buttress another, valid 
ground for. denying ’a-craft:unit, which had already 
been: amply. established. by: other evidence—viz., that 
Local.494. was not a traditional ‘representative of the 
alleged craft which it sought to represent separately. 
This interpretation of the Board’s reference to Lo- 
cal 494’s past bargaining ‘history is confirmed by the 
fact that it is immediately followed by a reference to 
two other factors which obviously bear only on the 
traditional representative test. Thus, after enumer- 
ating the bargaining history factor, the Board added 

(J.A. 35-36) : | 


(2) The Board in several cases has found 
that the International Printing Pressmen or 
one of its ‘Printing Pressmen’’ locals is a “tira- 
ditional representative” entitled to craft sever- 
ance of printing pressmen in the paper box 
industry, but the instant case appears to be the 
only one in which a “‘Printing Specialties and 
Paper Products” local has even sought such a 
eraft severance; and (3) The only evidence of 
“traditional representation” i in the instant case 

is broad testimony that ‘‘the International 
Pressmen, through their Local Union, have tra- 
ditionally devoted themselves to the represen! - 
tion of employees i in the printing industry on a 
eraft basis,’’ with no specific testimony that the 
“Printing Specialties and Paper Products” Lo- 

cal involved is such a “traditional a Seca 
tive.” (Footnotes omitted.) 

= Stinally, after citing the past history and these other 
ae the Board resummarized the evidence intro- 
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duced by the employer, and ended -with this conclusion 
(J.A. 37) : “Accordingly, we find that Local 494 is not 
a qualified ‘traditional representative’ under Ameri- 
can Potash for purposes of the alleged craft severance 
which it seeks, and is therefore not entitled to such 
severance.”’ 

In these circumstances, it is clear that the court be- 
low misconceived the Board’s decision in finding that 
it rested on anything but the American Potash tradi- 
tional representative test, which does not transgress 
Section 9(b)(2). Hence, it erred in finding that, at 
least one of the bases for denying a craft unit was 
that Local 494 had previously represented the employ- 
ees in an overall plant unit pursuant to a prior Board 
determination.” 


2. Even if a prior determination were in part the basis for the Board’s unit 
finding, Section 9(b)(2) was not violated 


Even if, contrary to the foregoing, the Board’s re- 
liance on prior bargaining history could be regarded 
as a basis for its decision, we submit that Section 
9(b) (2) was still not violated. For, as we now show, 
Section 9(b)(2) was not intended to preclude the 
Board from considering a prior determination, but 
merely from making that the sole basis for its 


2° The court not only misconceived the basis for the Board’s 
decision, but it also appears to have misconceived the nature of 
the entire suit. For, in denying the motion to dismiss, it 
seemed to suggest that the reasons for the Board’s action might 
be clarified or probed at a trial on the merits (J.A. 60-61). 
But, since this is a proceeding to review administrative action, 
the Board’s decision must speak for itself and it cannot be sup- 
plemented by outside evidence. Hence, a final interpretation 
thereof could not have been aided by deferring the matter until 
a trial on the merits. 
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decision not to establish a craft unit. Indeed, we be- 
lieve that this Court has already so interpreted See- 
tion 9(b)(2) in Mueller Brass Co. v. N.L.R.B., 86 
U.S. App. D.C. 153, 180 F. 2d 402. | 

The language of Section 9(b) (2) simply prealudes 
the Board from finding a craft unit inappropriate 
“‘on the ground that a different unit has been es- 
tablished by a prior Board determination’’ (emphasis 
added). These words do not suggest that a prior 
determination can never be considered. On the con- 
trary, the phrase ‘‘the ground’’ suggests merely that 
such determination cannot be the only ground. This 
is confirmed by the legislative history of the 
proviso. 

The history shows that Section 9(b) (2) was sine 
at the Board’s practice, first enunciated in the Ameri- 
can Can case, 13 NLRB 1252, of automatically de- 
clining to permit a craft unit to be set up where 
bargaining in a broader unit had previously been 
established. Congress intended to eliminate this au- 
tomatic rule, but not to otherwise restrict the Board’s 
discretion in respect to determining whether a craft 
unit would be appropriate. That is, it wanted the 
Board to look at all of the relevant factors in de- 
ciding this question, and not foreclose a craft unit 
merely on finding that there had been bargaining jin 
a broader unit previously. Thus, the Senate Report 
(S. Rep. No. 105, 80th Cong., Ist Sess. pp. 11-12, 
1 Leg. Hist. of the Labor Management Relations Act, 
1947 (G.P.O., 1947), pp. 417-418) states: 

Generally speaking, in plants which have ret 
been organized, the Board has provided an op- . 
| 
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portunity for [members. of genuine craft 
unions} to vote in a separate unit and thus 
secure representation .of their own if the vote 
reflects that desire (Globe Machine and Stamp- 
ing Company, 3 NLRB 294). Where a com- 
pany has already been organized, however, the 
Board. does not apply this doctrine unless it 
is consistent with prior bargaining history. 
Since the decision in the American Can case 
(13 NLRB 1252), where the Board refused to 
permit craft units to be “‘carved out?’ from a 
broader bargaining unit already established, the 
Board, except under unusual circumstances, has 
virtually compelled skilled artisans to remain 
parts of a comprehensive plant unit. The com- 
mittee regards the application of this doctrine 
as inequitable. Our bill still leaves to the 
Board discretion to review all the facts in de- 
termining the appropriate unit, but it may not 
decide that any craft unit is inappropriate on 
the ground that a different unit has been estab- 
lished by a prior Board determination. 


Similarly, Senator Taft added (93 Cong. Rec. 3952, 
2 Leg. Hist. 1009) : 


In the third place we have provided further 
protection for craft unions. Today the situ- 
ation is that when a new plant is organized 
the Board ordinarily permits the craft mem- 
bers of that plant to vote as to whether they 
will have a special craft union or join a gen- 
eral plant union. The Board has followed the 
desires of the craft unit on that question. But 
if at the time of the first certification a craft 
unit is not organized, or if no action is taken, 
and if by default they are all included ina 
plant union which is certified to the Board, the 
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Board has taken the position that after 1 year 

of such bargaining no craft union will be rec- 

ognized or given.an opportunity to be heard in 
connection with establishing a craft unit. 

All this bill does is to provide that such| a 

previous finding shall not have that effect, and 

that if a year later the craft people want to 

form a separate union they shall have the same 

consideration at that time as they would have 

had if they had taken that action when the 

plant was first organized. In effect-I think it 

gives greater power to the craft units to or- 

ganize separately. It does not go the full way 

of giving them an absolute right in every case; 

it simply provides that the Board shall have 

discretion and shall not bind itself by previous 

decision, but that the subject shall always 'be 

open for further consideration by the Board. 

This view as to the purpose and effect of Section 

9(b)(2) was adopted by this Court in the Mueller 

Brass case, supra. There the Court, in sustaining the 

Board’s action in carving out a craft unit from a 

larger unit which had previously existed, pointed out, 

with reference to Section 9(b)(2), that (86 U.S. 

App. D.C. at 155-156, 180 F. 2d at 404-405): 


Although Congress carefully scrutinized the 
unit-selection problem in 1947, and made some 
changes designed to encourage crafts, it ap- 
parently intended to restate then existing law 
with regard to discretion in determining the 
“appropriate” unit. Thus, the Senate Report 
reads: “Our bill still leaves to the Board dis- 
cretion to review all the facts in determining 
the appropriate unit, but it may not decide 
that any craft unit is inappropriate on the 
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reflects that desire (Globe Machine and Stamp- 
ing Company, 3 NLRB 294). Where a com- 
pany has already been organized, however, the 
Board. does not apply this doctrine unless it 
is consistent with prior bargaining history. 
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termining the appropriate unit, but it may not 
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protection for craft unions. Today the situ- 
ation is that when a new plant is organized 
the Board ordinarily permits the craft mem- 
bers of that plant to vote as to whether they 
will have a special craft union or join a gen- 
eral plant union. The Board has followed the 
desires of the craft unit on that question. But 
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unit is not organized, or if no action is taken, 
and if by default they are all included in a 
plant union which is certified to the Board, the 
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Board has taken the position that after 1 year 
of such bargaining no craft union will be rec- 
ognized or given.an opportunity to be heard in 
connection with establishing a craft unit. 
All this bill does. is to provide that such a 
previous finding shall not have that effect, and 
that if a year later the craft people want to 
form a separate union they shall have the same 
consideration at that time as they would have 
had if they had taken that action when the 
plant was first organized. In effect-I think it 
gives greater power to the craft units to or- 
ganize separately. It does not go the full way 
of giving them an absolute right in every case; 
it simply provides that the Board shall have 
discretion and shall not bind itself by previous 
decision, but that the subject shall always) be 
open for further consideration by the Board. 


This view as to the purpose and effect of Section 
9(b)(2) was adopted by this Court in the Mueller 
Brass case, supra. There the Court, in sustaining the 
Board’s action in carving out a craft unit from a 
larger unit which had previously existed, pointed out, 
with reference to Section 9(b)(2), that (86 rigs 
App. D.C. at 155-156, 180 F. 2d at 404-405): 


Although Congress carefully scrutinized the 
unit-selection problem in 1947, and made some 
changes designed to encourage crafts, it ap- 
parently intended to restate then existing law 
with regard to discretion in determining the 
‘“‘appropriate’’ unit. Thus, the Senate Report 
reads: ‘“‘Our bill still leaves to the Board dis- 
cretion to review all the facts in determining 
the appropriate unit, but it may not decide 
that any craft unit is inappropriate on ‘the 
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ground that a different unit has been estab- 
lished by a prior Board determination.” Sen- 
ate Rept. No. 105, 80th Cong., 1st Sess. (1947), 
in 1 Legislative History of the Labor Manage- 
ment Relations Act, 1947, p. 418 (1948). And 
the House Report was to the same effect. 
H.R. Rep. No. 245, 80th Cong., Ist Sess. (1947), 
id. at 327-9 * * *, 
Moreover, in its subsequent discussion of the factors 
which the employer cited in favor of a broader unit, 
including the prior history of bargaining in a plant 
unit, the Court specifically recognized that all of these 
factors could appropriately be taken into account by 
the Board in making its ultimate determination. 
However, as to ‘‘the history of collective bargaining 
in the plant,’”’ the Court added, ‘‘the Board is ex- 
pressly precluded from considering as controlling a 
prior determination that a broader unit was appro- 
priate’? (86 U.S. App. D.C. at 156, 180 F. 2d at 
405, emphasis added). Since ‘‘controlling” implies 
that the matter can be considered but not given con- 
clusive effect, this Court already appears to have 
interpreted Section 9(b) (2), contrary to the view of 
the court below, as permitting the Board to take into 
account the prior bargaining unit in determining the 
propriety of establishing a craft unit now, so long 
as that fact does not become the sole basis for 
decision. 

It may also be noted that the foregoing interpreta- 
tion of Section 9(b)(2) is consistent with the view 
expressed by the Fourth Circuit in N.L.R.B. v. Pitts- 
burgh Plate Glass Company, 44 LRRM 2855 (Sep- 
tember 2, 1959). Thus, that Court, although reject- 
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ing the Board’s application of the American Potash 
principles in that case (see pp. 24-25, infra), stated, 
with reference to Section 9(b)(2) (44 LRRM at 
2859) : 


As amended § 9(b) does not strip the Board of 
its original power and duty to decide in each 
case what bargaining unit is most appropriate 
to assure to the employees the fullest freedom 
in collective bargaining. * * * Tt merely tells 
the Board that it must not decide that a craft 
unit is inappropriate in a particular case on 
the ground that a different unit has been estab- 
lished by it in a prior determination. In effect 
it frees the Board from the domination of ‘its 
past decisions and directs it to reexamine each 
case on its merits and leaves it free to select 
that unit which it deems best suited to accom- 
plish the statutory purposes. * * * 

For these reasons, the allegation in the complaint 
that the Board’s unit determination violated Section 
9(b)(2) of the Act was insubstantial. The Board’s 
determination thus remained within the area of its 
discretion under the Act, and hence beyond the re- 
viewing jurisdiction of the court below. In any 
event, as we now show, the Board acted reasonably 
and within the limits of its discretion in declining to 
establish a craft unit here. | 


| 

II. In any event, the Board’s unit determination was | 
reasonable and proper | 

Even if, contrary to the showing made in Point &, 

the Section 9(b) (2) allegation, although not sustain- 

able, were sufficient to enable the district court to re- 

view the Board’s exercise of discretion in defining the 
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unit in the case, the complaint should nevertheless be 
dismissed. Cf. Fay v. Douds, 172 F. 2d 720 (C.A. 2). 
The standard of review could be no broader than that 
applied by the Court of Appeals under Section 10 (e) 
or (f) of the Act, viz., the Board’s unit finding is en- 
titled to stand unless arbitrary and capricious. See 
N.L.R.B. v. Hearst Publications, 322 U.S. 111, 134; 
May Dept. Stores Co. v. N.L.R.B., 326 US. 376, 380; 
Packard Motor Car Co. v. N.L.R.B., 330 U.S. 489, 
491; Mueller Brass Co. v. N-L.R.B., 86 App. D.C. 153, 
155; 180 F. 2d 402, 404. And, as we now show, the 
Board’s unit determination here fully satisfies this 
test. 

As detailed above, the Board declined to permit a 
craft unit to be severed from a pre-existing plant- 
wide unit, on the ground that Local 494, the union re- 
questing such a unit, was not a “traditional represent- 
ative’? of craft employees, and thus could not be 
expected to have such specialized knowledge of, and 
experience with, the problems of the employees sought 
to be segregated as to warrant disruption of the ex- 
isting bargaining pattern. This was a reasonable and 
proper exercise of the Board discretion in unit deter- 
minations. 

The question whether a craft unit should be per- 
mitted to be severed from an existing plant unit 
presents a problem of balancing competing interests. 
On the one hand is the interest of a group of homo- 
geneous employees with specialized skills in picking 
a representative who is familiar with their prob- 
lems, and in not having their vote diluted by en- 
gulfment in a large unit with other employees who 
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have different needs. On the other hand, the fan 
mentization of an existing bargaining unit creates 
instability, and it is one of the purposes of the Act 
to avoid this result. The question of which intérest 
should prevail, and under what circumstances, is a 
difficult question, for which there is no single | an- 
Swer. After many years of dealing with this mat- 
ter, the Board has concluded that it would best| ef- 
fectuate the policies of the Act to permit severance 
from a pre-existing unit only where the employees 
sought to be separated constitute a true craft group 
and the union seeking such a unit is a traditional 
representative of such a craft. American Potash & 
Chemical Corp. 107 NLRB 1418. The “traditional 
Tepresentative’’ requirement is clearly a valid one, 
for it has a reasonable relation to the considerations 
for establishing Separate craft units. That is, one 
of the principal justifications for doing so is to af- 
ford craft employees an opportunity to select a repre- 
sentative who specializes in, and thus best knows, 
their problems. Requiring that the union seeking a 
craft unit be a traditional craft representative, and 
not merely any union at large, insures that this spe- 
cialized treatment will be given and that there will 
be no disruption of an existing bargaining relation 
just for the sake of change without any correspond- 
ing advantage to the employees involved. As the 
Board has stated (Libbey-Owens-Ford Glass Co., 115 
NLRB 1452, 1456-1457, enforced, 241 F. 2d 831 
(C.A. 4)): 

In practical effect, the statement of prin- 
ciples in American Potash did not embrace any 
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substantial innovation in craft severance policy. 

It was in effect a clarification of criteria that in 

the Board’s experience and judgment would 

best effectuate the intent of Congress of afford- 

ing protection to craft unions and craft em- 
ployees without opening the door to indiscrim- 

inate raiding by rival unions or to severing 
groups not truly craft in character. In requir- 

ing that severance be granted only where it ap- 
peared that the petitioning union was one that 
traditionally represented the craft sought, the 
Board’s object was to make certain—in the 
words of Senator H. Alexander Smith—‘‘to 
preserve the independence of craft unions if 

the members of the craft so desire.’”’ The log- 

ical corollary to this objective was that non- 

craft unions or unions not devoted by history, 
tradition, and experience to the special prob- 

lems peculiar to the specific craft involved 
would not be permitted to subvert the craft 
severance policy by using it as a device for raid- 

ing or splintering established plantwide units. 

Nor does the Fourth Circuit’s decision in N.L.R.B. 
v. Pittsburgh Plate Glass Company, 44 LRRM 2855 
(September 2, 1959) discussed pp. 20-21, supra, re- 
flect adversely upon the Board’s use of the “tradi- 
tional representative’ test here. In that case, it is 
true, the Court set aside the Board’s determination, 
based on American Potash principles, that a craft unit 
of electricians would be an appropriate bargaining 
unit at a new plant of a company otherwise organized 
upon an industrial basis. However, the criticism of 
the American Potash doctrine there expressed did not 
go to the propriety of its requirement that only a 
genuine craft union may be permitted to segregate a 


| 

2% | 
craft from a larger unit—the criterion applied here. 
Rather, the Court was of the view that the doctrine 
was deficient because it failed to consider in addition 
such other factors as the integrated nature of the pro- 
duction process and past bargaining history, in decid- 
ing whether a craft union would be appropriate. It is 
unnecessary to determine the correctness of this view 
now, for Local 494 did not even satisfy the Board’s 
less stringent conditions for the establishment of craft 
units. Moreover, it may also be noted that, in Pitts- 
burgh Plate Glass, the Court was particularly con- 
cerned about the fact that, in its judgment, applica- 
tion of the American Potash standards to the glass 
industry was, in any event, discriminatory because the 
Board was continuing to deny craft units in four other 
industries, having the same features as the glass in- 
dustry, on grounds of integration of operations and 
prior bargaining history. No such problem of dis- 
crimination is presented here. | 

In sum, the criterion applied here was a reason- 
able and proper one. Appellees’ complaint thus reé- 
duced itself to the contention that the Board’s deter- 
mination that Local 494 was not a traditional repre- 
sentative of the pressmen sought to be separately 
represented constitutes a “subterfuge through which 
[the Board is] attempting to deny craft employees 
a separate craft election * * *”” (J.A, 26). But, ae 
evidence in the reopened hearing before the Board, 
adduced by the employer and not rebutted by Local 
494, shows conclusively that it was established to 
organize, and has organized, employees in the paper 
box industry exclusively on an industrial basis. 
That evidence, as summarized in the Board’s Supple: 
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mental Decision and Second Direction of Election 
(J.A. 31-38), amply supports the Board’s determina- 
tion and the basis on which it rests. 

Thus, as the Board pointed out, the provisions of 
the constitution of plaintiff International draw a 
distinction between regular “Printing Pressmen”’ 
locals and “Printing Specialties and Paper Products”’ 
locals, such as the one here. For example, the dues 
for members of the latter are $1.85 per month as 
against “‘regular’’ dues of $6.20 per month, and lower 
“death benefits’? are provided for members of ‘‘Spe- 
cialty Unions.’’ Moreover, the International pub- 
lishes two different journals, one known as: “The 
American Pressmen’’ and the other as “The Specialty 
Worker,’’ and the issues of the latter contain state- 
ments indicating that “Specialty Unions’’ are not con- 
cerned with craft distinctions. Finally, contracts be- 
tween various “Specialty Unions,” including Local 
494, and about 50 companies in the paper box indus- 
try cover only overall production and maintenance 
units and indeed, this was the basis on which Local 
494 had previously represented the employees of the 
employer involved here (Robertson Paper Box). On 
this evidence, the Board was clearly warranted in 
concluding that Local 494 was not a traditional rep- 
resentative of pressmen in the paper box industry. 

Nor may the stated, valid grounds given for the 
Board’s ultimate determination be discredited by the 
fact that the Board had originally predicated its 
action on other grounds (p. 3, supra), which appellees 
assert contravened Section 9(b) (2). Even if invalid, 
as alleged, it cannot be assumed that these grounds, 
upon which the Board no longer relies, continued to 
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motivate the Board decision herein. Administrative ir- 
regularity may not be implied on the basis of such un- 
founded probing of the Board’s ‘‘mental processes”’ 
where, as here, ‘‘its explicit avowal’’ of proper grounds 
for its determination is wholly consistent with the rec- 
ord before it. N.L.R.B. v. Donnelly Garment Co., 330 
US. 219, 229-230; Morgan v. United States, 304 U.S. 1, 
18. See also Willapoint Oysters v. Ewing, 174 F.2d 
676, 696 (C.A. 9), certiorari denied, 338 U.S. 860. | 
Accordingly, the Board’s determination that a craft 
unit is not appropriate here fully comports with the 
statutory requirements, and falls squarely within the 
area of the Board’s discretionary powers in connection 
with unit findings. Further, the Board’s exercise| of 
its discretionary powers was reasonable under the facts 


of this ease. | 
CONCLUSION 


For these reasons it is respectfully submitted that 
the order of the District Court should be reversed, 
and that the case should be remanded to that Court 
with instructions to dismiss the complaint. 

Stuart RorHMan, 
General Counsel, 
THomas J. McDrrmort, 
Associate General Counsel, 
Marcet Matet-Prevost, 
Assistant General Counsel, 
Norton J. Cos, 
Deputy Assistant General Counsel, 
EaRteE W. Putnam, 
Attorney, 
National Labor Relations Board, 
NoveMBER 1959. 


APPENDIX 


The relevant provisions of the National Labor Rela- 
tions Act as amended (61 Stat. 136, U.S.C. 151 et 
seq.) are as follows: 


REPRESENTATIVES AND ELECTIONS 
Sec. 9 * * * 


* * * * * 


(b) The Board shall decide in each case 
whether, in order to assure to employees the 
fullest freedom in exercising the rights guaran- 
teed by this Act, the unit appropriate for the 
purposes of collective bargaining shall be the 
employer unit, craft unit, plant unit, or subdi- 
vision thereof: Provided, That the Board shall 
not * * * 

(2) decide that any craft unit is inappropriate 
for such purposes on the ground that a differ- 


ent unit has been established by a prior Board 
determination, unless a majority of the employ- 
ees in the proposed craft unit vote against sep- 


arate representation * * * 


* * * * * 


(c)(1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— 


(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num- 
ber of employees (i) wish to be represented for 
collective bargaining and that their employer 
declined to recognize their representative as the 
representative defined in section 9(a), or (ii) 
assert that the individual or labor organization, 
which has been certified or is being currently 


(28) 
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recognized by their employer as the pee cemaiae 
representative, is no longer a representative as 
defined in section 9(a) ; or | 

(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to hima claim to be recognized as the 
representative defined in section 9(a) ; 


the Board shall investigate such petition and if 
it has reasonable cause to believe that a ques- 
tion of representation affecting commerce ex- 
ists shall provide for an appropriate hearing 
upon due notice. Such hearing may be con- 
ducted by an officer or employee of the regional 
office, who shall not make any recommendations 
with respect thereto. If the Board finds upon 
the record of such hearing that such a question 
of representation exists, it shall direct an elec- 
tion by secret ballot and shall certify the ire- 
sults thereof. | 
(2) In determining whether or not a ques- 
tion of representation affecting commerce ex- 
ists, the same regulations and rules of decision 
shall apply irrespective of the identity of the 
persons filing the petition or the kind of relief 
sought and in no case shall the Board deny a 
labor organization a place on the ballot by rea- 
son of an order with respect to such labor or- 
ganization or its predecessor not issued in con- 
formity with section 10(c). 
(3) No election shall be directed in any bar- 
gaining unit or any subdivision within which, 
in the preceding twelve-month period, a valid 
election shall have been held. Employees jon 
strike who are not entitled to reinstatement 
shall not be eligible to vote. In any election 
where none of the choices on the ballot receives 
a majority, a run-off shall be conducted, the 
ballot providing for a selection between the two 
choices receiving the largest and second largest 
number of valid votes cast in the election. | 
(4) Nothing in this section shall be cdn- 
strued to prohibit the waiving of hearings by 
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stipulation for the purpose of a consent elec- 
tion in conformity with regulations and rules 
of decision of the Board. iby ashes 

(5) In determining whether a unit is ap- 
propriate for the purposes specified in sub- 
section (b) the extent te which the employees 
have organized shall not be controlling. 

(d) Whenever an order of the Board made 
pursuant to section 10(¢) is based in whole or 
in part upon facts certified following an in- 
vestigation pursuant to subsection (¢) of this 
section and there is a petition for the en- 
forcement or review of such order, such cer- 
tification and the record of such investigation 
shall be included in the transcript of the entire 
record required to be filed under section 10(e) 
or 10(f), and thereupon the decree of the 
court enforcing, modifying, or setting aside 
in whole or in part the order of the Board 
shall be made and entered upon the pleadings, 
testimony, and proceedings set forth in such 
transcript. 


* * * * * 
PREVENTION OF UNFAIR LABOR PRACTICES 
Sec. 10 * * * 


* * * * * 


(e) The Board shall have power to petition 
‘any circuit court of appeals of the United 
States (including the United States Court of 
Appeals for the District of Columbia), or if all 
the circuit courts of appeals to which applica- 
tion may be made are in vacation, any district 
court of the United States (including the Dis- 
trict Court of the United States for the District 
of Columbia), within any cireuit or district, re- 
spectively, wherein the unfair labor practice in 
question occurred or wherein such person re- 
sides or transacts business, for the enforcement 
of such order and for appropriate temporary 
relief or restraining order, and shall certify and 
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file in the court a:transcript of the entire record 
in the proceedings, including the pleadings and 
testimony upon which such order was entered 
and the findings and order of the Board. Upon 
such filing, the court shall cause notice thereof 
to be served upon such person, and thereupon 
shall have jurisdiction of the proceeding and of 
the question determined therein, and shall have 
power to grant such temporary relief or re- 
straining order as it deems just and proper, and 
to make and enter upon the pleadings, testi- 
mony, and proceedings set forth in such tran- 
script a decree enforcing, modifying, and en- 
forcing as so modified, or ’ setting aside in whole 
or in part the order of the Board. No objec: 
tion that has not been urged before the Board. 
its member, agent, or agency, shall be con. 
sidered by the court, unless the failure or neg 
lect to urge such objection shall be excused be 
cause of extraordinary circumstances. Th 
findings of the Board with respect to question: 
of fact if supported by substantial evidence on 
the record considered as a whole shall be con- 
clusive. If either party shall apply to the court 
for leave to adduce additional evidence and 
shall show to the satisfaction of the court that 
such additional evidence is material and that 
there were reasonable grounds for the failure to 
adduce such evidence in the hearing before the 
Board, its member, agent, or agency, the. court 
may order such additional evidence to be taken 
before the Board, its members, agent, or agency, 
and to be made a part of the transcript.. The 
Board may modify its findings as to the facts, 
or make new findings, by reason of additiona' 

evidence so taken and filed, and it shall file such 
modified or new findings, which findings by 


tv 


R 


respect to questions of fact if supported b 
substantial evidence on the record considere 
as a whole shall be conclusive, and shall file its 
recommendations, if any, for the modification 
or setting aside of its original order. The ju- 
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risdiction of the court shall be exclusive and its 
judgment and decree shall be final, except that 
the same shall be subject to review by the ap- 
propriate circuit court of appeals if applica- 
tion was made to the district court as herein- 
above provided, and by the Supreme Court of 
the United States upon writ of certiorari or cer- 
tification as provided in section 239 and 240 of 
the Judicial Code, as amended (U.S.C., title 28, 
sees. 346 and 347). 

(f) Any person aggrieved by a final order of 
the Board granting or denying in whole or in 
part the relief sought may obtain a review of 
such order in any circuit court of appeals of 
the United States in the cireuit wherein the un- 
fair labor practice in question was alleged to 
have been engaged in or wherein such person 
resides or transacts business, or in the United 
States Court of Appeals for the District of 
Columbia, by filing in such court a written peti- 
tion praying that the order of the Board be 
modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and 
thereupon the aggrieved party shall file in the 
court a transcript of the entire record in the 
proceeding, certified by the Board, including the 
pleading and testimony upon which the order 
complained of was entered, and the findings and 
order of the Board. Upon such filing, the court 
shall proceed in the same manner as in the case 
of an application by the Board under subsec- 
tion (e), and shall have the same exclusive ju- 
risdiction to grant to the Board such temporary 
relief or restraining order as it deems just and 
proper, and in like manner to make and enter 
a decree enforcing, modifying, and enforcing 
as so modified, or setting aside in whole or in 
part the order of the Board; the findings of the 
Board with respect to questions of fact if sup- 
ported by substantial evidence on the record 
considered as a whole shall in like manner be 
conclusive. 
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COUNTER-STATEMENT OF THE CASE 


Considerations of completeness and accuracy require the 
following counter-statement of the factual situation upon | 
which this suit is predicated: | 
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Appellees are the International Printing Pressmen and 
Assistants’ Union of North America, AFL-CIO, and its 
Norwich, Connecticut Local 494, known as the Norwich 
Printing Specialities and Paper Products Union Local 494 
(J.A. 3), composed of some 350 members employed in the 
printing and paper converting industries in and around 
Norwich, Connecticut. 


The International Printing Pressmen and Assistants’ 
Union of North America is an international labor organ- 
ization organized in 1889, and which has existed since that 
time for the purpose of advancing the economic and craft 
status of employees engaged in the operation of presses 
and related occupations in the several divisions of the 
printing industry, primarily the newspaper, commercial 
and specialty printing divisions. Such International Union 
is affiliated with the AFL-CIO and is composed of more 
than 126,000 members divided among some 600 local unions 
situated throughout the United States and Canada, includ- 
ing the appellee Local 494. The appellee international 
and its appellee Local 494 will be sometimes hereinafter 
referred to as the Pressmen (J.A. 3-4). 


In 1945, pursuant to a Board determination that a bar- 
gaining unit composed of the production and maintenance 
employees of the Montville, Connecticut plant of the 
Robertson Paper Box Company was appropriate, a Board 
conducted consent election was held, at which time such 
employees selected Local 494 as their collective bargaining 
representative, and the Board thereupon certified the 
Pressmen as such (J.A. 11). 


On or about December 15, 1958, Local 493 of the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America filed a petition for a 
representation election in the production and maintenance 
unit, then and now represented by the Pressmen (J.A. 5). 


A hearing was directed by the Board upon such petition, 
at which time the Pressmen intervened and alleged that the 


| 
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| 
craft employees of the Robertson Paper Box Company 
constituted a true craft group and were entitled to an 
opportunity to vote separately upon the question bf 
whether they desired separate representation on a craft 
basis or continued inclusion in the overall or plant-wide 
bargaining unit. Specifically, the Pressmen asserted the 
statutory right of the craft employees involved to separate 
representation in the way and manner contemplated by 
Section 9 (b) (2) of the Labor Management Relations Act 
of 1947 (29 USCA 159 (b) (2)) (J.A. 5-7). | 


Thereafter and on March 2, 1959, the Board issued la 
Decision and Direction of election in which it denied the 
craft employees of the Robertson Paper Box Company an 
opportunity to express themselves in a separate votine 
group upon the question of separate representation by the 
Pressmen. Such determination was based upon the ground 
that the Pressmen had represented other employees along 
with the Company’s printing pressmen since 1945, and that 
therefore the Pressmen’s insistence upon a craft unit fo} 
the Company’s printing craftsmen was wholly inconsistent 
with its pattern of bargaining with the Company, all of 
which pattern of bargaining was pursuant to a eer 
finding in 1945 that a production and maintenance unit 
was the appropriate unit in such plant (J.A. 10-12), | 

| 


Following such decision, the Pressmen petitioned th 
Board for reconsideration and at the same time amende 
their proposed craft unit to exclude any employees who 
could conceivably be regarded by the Board as non- 
craftsmen (J.A. 12, 16). Upon denial by the Board of 
such petition for reconsideration, the Pressmen instituted) 
this suit on March 24, 1959, at which time Honorable) 
Matthew McGuire, U. S. District Judge, after notice to| 
the Board, issued a temporary restraining order enjoining 
the Board from conducting an election in the overall plant-| 
wide unit determined appropriate by the Board in its| 
decision on March 2, 1959 (J.A. 19-20). | 
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Immediately following the issuance of such injunction 
the Board issued an order to the parties to the proceedings 
pending before it to show cause why the Pressmen’s craft 
unit should not be found appropriate (J.A. 29-30). Upon 
receipt of response to such show-cause order, the Board 
directed a further hearing on the issue of the propriety of 
a proposed craft unit of pressmen, which hearing was had 
at Boston, Massachusetts on March 8, 1959 (J.A. 24-25). 
At such hearing the Board permitted, over the objection 
of the Pressmen, the introduction of evidence respecting 
the variances in the internal alignment of various cate- 
gories of members of the International Pressmen’s Union, 
including newspaper pressmen, commercial pressmen and 
specialty pressmen (J.A. 32-35). 


Thereafter and on August 6, 1959, the Board issued a 
supplemental decision in which it adhered to the view that 
a craft unit limited to the Company’s pressmen was in- 
appropriate because of its 1945 determination and the 
history of bargaining thereunder and on the further 
ground that Local 494, unlike the other 600 local unions of 
the International Pressmen, was a ‘‘printing specialties 
and paper products local’’ and could not therefore qualify 
as the ‘‘traditional representative’? of craft employees 
under the criteria established by the Board in its American 
Potash and Chemical Corporation Decision, 107 NLRB 1418 
(J.A. 37). 


Following the issuance of the original temporary 
restraining order herein, the Pressmen had agreed that 
such order be vacated at the time the Board concluded that 
it would reconsider the craft unit contention advanced by 
the Pressmen (J.A. 23). Therefore, promptly after the 
Aueust 6, 1959 decision of the Board, the Pressmen filed 
a supplemental complaint alleging that the Board’s con- 
tinuing refusal in its Supplemental Decision to grant a 
separate vote to the pressmen craftsmen employed by the 
Robertson Paper Box Company violated the prohibition 
of Section 9 (b) (2) of the Act and asserting further that 


| 
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the grounds advanced by the Board in support of its 
decisions were baseless and that the Board’s adherence to 
a plant-wide unit finding was predicated solely on a prior 
Board determination (J.A. 24-28). | 


In response the Board moved to dismiss the complaint 
on the ground that the District Court lacked jurisdiction 
of the subject matter and that the complaint failed to state 
a claim (J.A. 40). | 


| 
On September 21, 1959, the District Court, Honorable 
Alexander Holtzoff, Judge, denied the Board’s motion to 
dismiss and granted the Pressmen’s motion for a pre- 
liminary injunction (J.A. 40-44). | 


The District Court held that the Board’s refusal to 
establish a craft unit was a direct violation of Section 
9 (b) (2) of the Act and that, therefore, the Court had 
jurisdiction under the doctrine of Leedom v. Kyne, 358 
U.S. 184. 


This appeal followed. 


| 

| 

| 

SUMMARY OF ARGUMENT | 
1. The Board’s decision violates the express interdiction 
of Section 9 (b) (2) of the Act and accordingly the District 
Court had jurisdiction of this suit. Under established 
principles, agency action in plain violation of statutory 
authority warrants direct judicial relief, Leedom v. Kyne, 
358 U.S. 184; Leedom v. International Union of Mine, Mill 
and Smelter Workers, 352 U.S. 145; Farmer v. United 
Electrical Workers, 211 F (2d) 36, certiorari denied, caf 
U.S. 43. | 


| 

2. Section 9 (b) (2) prohibits the Board from deciding 
“‘that any craft unit is inappropriate . . . on the ground 
that a different unit has been established by a prior Board 
determination’’. 


| 
The complaint alleged, the Board’s decision and 


supplemental decision disclosed, and the District Court 
| 
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found that the Board’s 1945 determination of a production 
and maintenance unit for which the Pressmen had bar- 
gained pursuant to such Board determination for thirteen 
years, formed a basis for the Board’s rejection of the craft 
unit presently proposed by the Pressmen. Moreover, an 
analysis of Board holdings will reveal that absent such 
history of bargaining, the Pressmen would have been 
granted a craft unit as a matter of course. Thus the only 
barrier to the craft unit proposed by the Pressmen was 
the prior unit determination by the Board of a plant-wide 
unit and a resulting history of bargaining thereunder. The 
additional ground advanced by the Board in its supple- 
mental decision for denying a craft unit to the Pressmen 
on the theory that Local 494 did not qualify as a ‘‘tradi- 
tional representative’? of craft employees under the 
Board’s American Potash doctrine, is proven baseless, 
discriminatory and arbitrary both by the Board’s attempt 
to distinguish between Local 494 of the International 
Pressmen and the International Pressmen, and other Board 


decisions according newly organized locals without any 
prior history of representing craft employees status as 
“‘traditional representatives’’ of such employees.? 


In any event to the extent that an application of the 
American Potash rule operates to divest craft employees 
of their right to choose for themselves whether or not they 
will bargain on a craft basis, such doctrine is incompatible 
with a plain and unambiguous legislative expression vesting 
in craft employees such an opportunity as a matter of 
satutory right. 


3. The Court is not confronted here with Board error 
in an area of delegated expertise or discretion. On the 
contrary the issue here involved emerges as an attempt 
by the Board to exercise discretion in an area where 
Congress has expressly withdrawn from the Board such 
power. 


1 Overlooking, of course, the fact that ‘‘tradition’’ presupposes passage of 
a considerable period of time. 
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ARGUMENT 

4A. THE BOARD'S DECISION VIOLATES THE EXPRESS PROHIBI- 

TIONS OF SECTION 9 (b) (2) OF THE ACT AND Heated 
INGLY THE DISTRICT COURT HAD JURISDICTION TO H 

AND DETERMINE THIS SUIT 


(1) The Statute and Its Legislative History 


Section 9 (b) (2) of the Labor Management Relations 
Act, 1947 (29 USCA, See. 159 (b) (2)), provides in plain 
terms that ‘‘the Board shall not . . . decide that any 
craft unit is inappropriate . . . on the ground that | a 
different unit has been established by a prior Board deter- 
mination unless a majority of employees in the proposed 
craft wit vote against separate representation.’’ | 


House Report No. 245 on H. R. 3020,’ discloses the con- 


siderations before the Congress which led to the enactment 
of this proviso. In 1947, when the proviso was under 
advisement, the House Report noted | 


‘“‘The Board has often acted in a way that has seemed 
arbitrary, and it has shown little regard for dis- 
tinguishable minorities that did not wish a union to 
represent them, and has forced such minorities into 
bargaining units against their will. The Board seems 
to have wished to “make bargaining units as large as 
it could, notwithstanding that its policy deprived large 
minorities of that freedom to decline to bargain col- 
lectively that the Labor Act and the Norris- -LaGuardia 
Act both declare to be our national policy. The bill 
provides that any interested person, the employer, 
union or the employees themselves, may ask that i 
Board hold a separate election for any ‘craft, depart- 
ment, plant, trade, ealling, profession or any othe r 
distinguishable group.’ ”’ | 
| 
This commentary on the amendment relates in the main 
to the language set out in Section 9 (b) (2), which was 
eventually enacted. Thus it is plain that in drafting 


2Vol. 1, Legislative History of Labor Management Relations Act, 1947, 
Bureau of National Affairs. 
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Section 9(b) (2), the Congress was concerned solely with 
the rights of the craft employees and not with the character 
of the labor organization asking to represent those em- 
ployees, whether it be a craft union as such, or an industrial 
union. 


Indeed, Senate Report 105 on S. 1126, notes that the 
amendment directs the Board to give greater attention to 
the crafts—not to the composition of the labor union. This 
report states that: ‘‘Since the decision in the American 
report states that: 


““Since the decision in the American Can’ case, where 
the Board refused to permit craft units to be ‘carved 
out’ from a broader bargaining unit already estab- 
lished, the Board, except under unusual circumstances 
has virtually compelled skilled artisans to remain part 
of a comprehensive plant unit. The committee regards 
the application of this doctrine as inequitable. This 
bill leaves the Board discretion to determine appro- 
priate unit but it may not decide that that craft umt 
is inappropriate on the ground that a different unit 
has been esablished by a prior Board determination.”’ 


In the same report, the Senate Report states with respect 
to Section 9 (b) (2) ‘‘This overrules the American Can 
rule.’” 


House Report No. 510 indicates in specific terms that 
the craft proviso was framed to preclude the Board from 
finding ‘‘that a craft unit is not appropriate on the ground 
that a different unit had previously been established by a 


prior Board determination’’.® 


A discussion in the Congressional Record supporting 
Section 9 (b) (2) indicates its clear purpose in the follow- 
ing language: ‘‘Both craftsmen and professional employees 
are protected by these amendments from having their 
wishes submerged by being thrown into a large unit of 


313 NLRB 1252. 


4 Supra, page 431. 
5 Supra, page 551. 
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production and maintenance employees. This bill gives 
craftsmen and professional employees the right to vote jin 
separate units.’’é 


Even if Section 9 (b) (2) were less clear the foregoing 
history of the measure reveals with remarkable clarity the 
purpose of the Congress to permit craft employees to obtain 
a separate vote, despite any history of bargaining whatever 
on a different basis under a prior Board determination, and 
this purpose is expressed in the statute in plain and simple 
terms by the interdicting phrase ‘‘The Board shall not?’ 


* 


(2) The Unit Finding of the Board Expressly Departed From 
the Requirements of the Statute 


In this case the only barrier originally found by the 
Board to the craft unit sought by Local 494 was a prior 
history of bargaining by Local 494 on a plant-wide basis 
under the Board’s prior determination that a plant-wide 
unit was appropriate. However, in its Supplemental 
Decision the Board, for the first time, advanced the ground 
that a further reason for denying the Employer’s craft 
employees an opportunity to separate election was that 
Local 494 did not qualify as a ‘‘traditional representative’’ 
of such employees. 


An analysis of the language of the statute and its legis- 
lative history, as we have hereinabove shown, establishes 
that Congress was solely concerned with affording craft 
employees the right to bargain separately should they $0 
choose in a separate election, and at the same time Con- 
gress reenacted Section 7 of the original Act without 
change, which provision guarantees employees absolute 
freedom of choice in the selection of a bargaining 
representative. Thus it is apparent that the imposition 
by the Board of a rule of decision that craft employees 
may be entitled to a separate vote only if the union which 
seeks to represent them separately is a ‘traditional 


6 Supra, page 1077. 
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representative’’ of the craft, is not only incompatible with 
the mandatory language of Section 9 (b) (2), but is equally 
offensive to Section 7 of the Act guaranteeing employees 
the right to choose any or no collective bargaining 
representative. 


In the Supplemental Decision and in anticipation of this 
litigation, which had already been commenced, the Board 
further violated the statute by refusing to find whether or 
not the employees who sought to be represented separately 
by Local 494 constituted craftsmen. The obvious reason 
for refusing to make this finding is that, under the 
evidence before it, the Board could not sustain the view 
that printing pressmen seeking separate representation 
were not craftsmen, since it conceded in its Decision that 
pressmen of the character and type involved here had 
several times been accorded craft status (J.A. 35). Indeed, 
examination of the Board’s published opinions will dis- 
close that these craft employees exercise the skills and 
perform the duties only encountered among printing 


craftsmen in the Graphic Arts industry.” Notwithstanding 
this factual situation the Board refrained from deciding, 
as directed by the statute,® whether or not these employees 
were craftsmen. By this failure the Board only emphasizes 
its awareness of a departure from the statute, making clear 
that this departure was deliberate rather than accidental. 


The record before the Board establishes beyond contest 
that the unit of employes seeking a separate craft vote was 
composed purely of skilled artisans. In such circumstances 
the Board is flatly prohibited by Section 9 (b) (2) from 


7 New Haven Pulp and Paper Company, 83 NLRB 268 
Michigan Carton Company, 91 NLRB No. 70 
Crowell Carton Company, 111 NLRB No. 78 
Sutherland Paper Company, 106 NLRB No. 85 
Sutherland Paper Company, 112 NLRB No. 88 


8Section 9 (b): ‘The Board shall decide in each case whether the unit 
appropriate for the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit or sub-division thereof.’’ (Emphasis supplied) 
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determining such a unit inappropriate. The limitation 
is mandatory, it brooks of no exception. It affords 
neither opportunity for discretion nor room for con- 
struction. Nevertheless, the Board having failed to find 
whether or not the employees seeking separate craft 
representation were craftsmen, superimposed upon Section 
9 (b) (2) under the guise of administrative discretion th 
test that the contending union must be a ‘traditional 
representative’’ of craft employees to entitle the employees 
to a separate craft vote. That the statute authorizes nd 
such test is made plain by its language and the history 
of the measure negates any notion that Congress intended 
anything other than insuring in each case craft employees 
would be given an opportunity to vote upon the question 
of whether they desire to bargain separately. Put 
differently, where craft employees are encountered, it was 
the clear purport of Section 9 (b) (2) to require the Board 
to afford these employees an opportunity for separate 
expression, just as if there was no previous unit finding 
and indeed no prior bargaining history.2 For example, 
recently the Board in the Lily Tulip Cup Corporation case 
(No. 17-RC-2983), granted a labor organization, Inter- 
national Brotherhood of Pulp, Sulphite and Paper Mill 
Workers, a unit consisting of all Printing Department; 
employees, although such union had never previously' 
represented any craft of printing pressmen. See Lily 
Tulip Cup Corporation v. Leedom, USDC, Dist. of Col., 44 
LRRM 2786. (Board decision, unpublished, is printed in 
full as a part of this brief). In denying plaintiffs here 
similar treatment the Board has plainly violated its 
statutory duty. 


Indeed the Board in applying its American Potash rule’ 
on a case by ease, for this day and this train only basis, 


9 Senator Taft, a sponsor of the proviso stated it was amended to overrule 
the American Can decision, which decision held that a prior bargaining history | 
whether established by a Board determination or voluntarily precluded the| 
propriety of separate craft units except under the rarest circumstances. (See 
Footnote 2, supra) 
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squarely held in Friden Calculating Machine Company, Inc., 
110 NLRB 1618, that a ‘‘union newly organized for the 
purpose of representing craft employees would be held 
to satisfy the ‘traditional representative’ test of its 
American Potash decision,’’ adding somewhat tritely ‘‘the 
only difference between the well established and more 
recently organized craft unions is the factor of experience. 
But this is a matter for the concern of the employees and 
not of the Board.’’ 


Yet in the case at bar the Board, after one hearing and 
one decision, a further hearing and a supplemental decision, 
declined to hold that the Pressmen and particularly Local 
494, were entitled to be regarded as a ‘‘traditional repre- 
sentative’? of pressroom employees on the craft basis, 
notwithstanding the fact that the International Printing 
Pressmen and Assistants’ Union of North America is one 
of the old-line established craft unions of America. 


The Court below found, as we contended, that the Board’s 
decisions were predicated upon the Board’s prior unit 
determination. However, an examination of the length 
to which the Board pursued its effort to distinguish between 
Local 494 and the International Union, of which it is a 
part, renders unnecessary an exploration of the Board’s 
‘‘mental processes’’ (Board Brief Page 27) since such an 
examination suggests a further ground for the Board’s 
supplemental decision—stubborn litigiousness. 


Indeed the Board actually referred in its supplemental 
decision, as it argues in its brief to this Court, to the 
fact that pressmen pay more dues than assistant pressmen 
and specialty pressmen pay less dues than commercial 
pressmen. This ‘‘evidence’’ the Board surmised, provided 
a sound basis for finding that a union composed of the 
latter type of employees could not bargain separately for 
such group even though the printing pressmen themselves 
were craftsmen. The patent infirmity in this reasoning 
persuades that the Board was not concerned with deter- 
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mining in this case a bargaining unit on the basis of the 
craft characteristics of the group of artisans involved, 
but rather with seizing upon differences in internal treat- 
ment of different categories of members by the Inter: 
national Pressmen to justify the conclusion that of the 600 
locals of the International Printing Pressmen and Assis- 
tants’ Union only Local 494 is not a ‘‘traditional repre; 
sentative’’ of printing craftsmen. And this finding on a 
record in which it was uncontroverted that Local 494 had 
represented the Robertson Company’s printing craftsmen 
along with other employees for 13 years! | 


Judge John Parker speaking for the Fourth Cireuit 
gs of Appeals said in National Labor Relations Board 
. Libbey-Owens-Ford Glass Company, 241 F (2d) 831 
a case cited in the Board’s brief, apparently with approval, 
‘the hypertechnical argument that a distinction shoul 
be made in this regard between the I.B.E.W. and its a 
is so obviously lacking in merit as not to warrant dis} 
cussion.”’ | 
i 


For both the International Pressmen and its locals, 
including Local 494, are composed of and therefore maprel 
sent primarily printing pressmen. And the Board itself 
has previously recognized that ‘although the Pressmen 
have represented broader units of employees, it is a 
organization which traditionally represents the pressmen’s 
craft,’’ Crowell Carton Company, 111 NLRB 528, 529. | 
(3) Agency Action in Violation of Status Confers Jurisdiction 

on District Courts 


In Leedom v. Kyne, 358 U.S. 184, the Supreme Court 
affirmed an injunction approved by this Court restraining 
the Board from certifying the results of an election under 
a unit finding which violates Section 9(b)(1) of the Act, 
which prevents the Board from including both profes- 
sional and non-professional employees in the same unit 
in the absence of an affirmative vote of the professional 
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employees. The Court found that such action of the 
Board was unlawful and inflicted an injury, for which the 
law afforded a remedy apart from the review provisions 
(Sec. 10, et seq.) of the Act. The Court noted that ‘‘to 
decline jurisdiction would mean a sacrifice or obliteration 
of a right that Congress has given professional employees 
for which there is no other means within their control 
to protect and enforce.’? The Court further declined to 
‘infer that Congress does not intend judicial protection 
of rights, it confers against agency action taken in excess 
of delegated powers’’ for ‘‘where as here Congress has 
given a right’’ to the craft employees ‘‘it must be held 
that it intended that right to be enforced and the Courts 
encounter no difficulty in fulfilling its purpose.’? We sub- 
mit that this case is controlled by Kyne. 


In its Brief to this Court the Board relies upon decisions 
in this and other Circuits which found that representation 
proceedings normally are immunized against judicial scru- 


tiny where the challenge is directed to issues in which the 
agency is vested with discretion. We have no quarrel 
with these holdings, other than to point out that they have 
no relevance to the issue presented here. For stripped of 
unessentials the proposition which we urge is that the 
Court below had jurisdiction to enjoin the Board from 
denying craft employees a separate unit under a statute 
which says the Board ‘‘shall not do so.’’ Clearly here the 
Court is not confronted with Board error in the area of 
delegated expertise and discretion or in the area of con- 
ferred power of statutory construction. Rather the ‘‘type 
of problem’’ involved here emerges as an exercise by the 
Board of a power expressly withdrawn from the Board 
by Congress. This case presents the situation where ‘‘a 
statute creates a duty to act and an Equity Court is asked 
to compel the agency to take the prescribed action.’’ 
Panama Canal Company v. Grace Lines, 356 U.S. 309, 318. 


It is worth noting that three Supreme Court decisions 
cited at page 22 of the Board’s brief as supporting un- 


| 
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limited Board discretion in representation proceedings: 
all preceded enactment of Taft-Hartley in 1947, and ‘in 
each instance a specific and mandatory section was in- 
cluded in Taft-Hartley to limit the Board’s discretion. 
In NLRB v. Hearst Publications, 322 U.S. 111, (1944), 
the Supreme Court upheld the Board’s direction of an 
election among news vendors notwithstanding a company 
argument that such persons were in fact and in law in- 
dependent contractors. To meet the problem created by 
this decision Congress in new Section 2(3) of the 1947 
Act added a proviso excluding persons having the 
status of independent contractors from the coverage of 
the Act, and in so doing Congress referred to the Boards 
Hearst decision by name. In May Department Stores Co. 
v. N.L.R.B., 326 U.S. 376 (1945), the Supreme Court up- 
held the Board’s discretion to establish a bargaining unit 
with no other justification than the union’s ability to 
organize one segment of the employer’s employees. This 
decision led to Section 9(c)(5) of the 1947 Act which 
mandatorily prohibits the Board from so doing. In 
Packard Motor Car Co. v. NLRB, 330 U.S. 485 (1947), 
the Supreme Court upheld a Board holding that foremen 
were entitled to select their collective bargaining repre- 
sentative under the statute. This led to Section 2(11) 
of the 1947 Act excluding supervisors from its coverage. 
Indeed it can be concluded from these decisions that 
Congress inserted rigid and mandatory language in several 
sections of the 1947 Act, including Section 9(b)(2), for 
the specific purpose of restraining the Board’s unlimited 
exercise of discretion. 


In addition to the Kyne case, the Supreme Court hag 
twice answered in the affirmative the question of whether 
upon a showing of Board action in plain departure from 
statutory authority direct judicial relief is available. In 
Leedom v. International Union of Mine, Mill and Smelter 
Workers, 352 U.S. 145, the Supreme Court affirmed a 


holding that a District Court possessed original juris- 
| 
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diction to enjoin the Board from depriving a labor 
organization from its compliance status under Section 9(h) 
of the Act. Ina related case, Farmer v. United Electrical 
Workers, 211 F (2d) 36, certiorari denied, 347 U.S. 43, 
this Cireuit enunciated and applied the principle that 
Board action in excess of statutory authority warranted 
direct judicial relief. Clearly this case falls squarely 
within the doctrine of the cited holdings which persuade 
that the Court below had jurisdiction to restrain the 
Board from effectuating an unlawful unit determination. 


CONCLUSION 
The judgment below should be affirmed. 


Respectfully submitted, 


Joun 8. McLetian 
Minter-McLellan Building 
Kingsport, Tennessee 


Warren Woops 
Perpetual Building 
Washington, D. C. 


Attorneys for Appellees 
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APPENDIX 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Liy Tune Cup Corporation, Employer 
and 


INTERNATIONAL BROTHERHOOD OF Pup, SULPHITE AND PaPER 
Mii Workers, AFL-CIO, Petitioner 


Case No. 17-RC-2983 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed, a hearing was held before la 
hearing officer of the National Labor Relations Board. 
His rulings made at the hearing are free from prejudicial 
error and are affirmed. | 


Pursuant to Section 3(b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 


three-member panel. | 
Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer. | 


3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, 
within Section 9(c)(1) and Section 2(6) and (7) of the 
Act? 


1The Employer’s request for oral argument is denied as the record and 
brief adequately present its position. ! 


2The Employer, relying upon American Potash and Chemical Corporation, 
107 NLRB 1418, contends the petition should be dismissed because the Peti- 
tioner does not traditionally represent the type of craft unit it secks. The 
Board has repeatedly held the ‘‘traditiomal union’’ test is not applicable where 
the Petitioner, as in the instant case, is not seeking severance from an Soeeng 


troader unit. Union Carbide Chemicals Company, 118 NLRB 954, 
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4. The following employees of the Employer constitute 
a unit appropriate for the purposes of collective bargain- 
ing within Section 9(b) of the Act: 


All printing employees at the Employer’s Springfield, 
Missouri, plant,* including all employees in the Printing 
Division and the pressmen, assistant pressmen and blank 
handlers in the Cover and Lid Division, but excluding de- 
partment servicemen in the latter Division,* the press 
operators in the Cone and P. B. Division,* office clerical 
employees, guards, watchmen, professional employees and 
supervisors as defined in the Act. 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as pos- 
sible, but not later than 30 days from the date below. The 
Regional Director for the Region where this case was heard 


3 The Employer moves to dismiss the petition, in part, on the ground that the 
unit sought is inappropriate. However, the record shows that there is 2 
progressive training program for the printing department servicemen and the 
blank handlers until they reach the job of assistant pressmen, and within the 
assistant pressman classification there is further training on various printing 
machines before attaining the pressman classification. In this latter classifica- 
tion, there is additional training until the pressmen reach the apex of their 
craft skills and abilities as journeymen after a total, cumulative, period of 
training in excess of 4 years, In all the circumstances we find that these 
employees are a distinct and homogencous group of skilled journeymen crafts- 
men, working as such, together with their apprentices and/or helpers, and con- 
stitute a true craft unit within the meaning of American Potash and Chemical 
Corporation, supra. See also Crowell Carton Co., 111 NLRB 528; Sutherland 
Paper Co., 112 NLRB 622. Plastic Film Company, Inc., 123 NLRB No. 195. 


4 We agree with the Petitioner in excluding the department servicemen from 
the Cover and Lid Division, because they are not necessarily in the line of 
craft progression, but may also move up to non-printing classifications. 


5 The Employer contends the press operators in the Cone and P. B. Division 
should be included in the unit. However, the record shows these employees do 
not possess the skills of a pressman and can learn to operate a machine in a 
relatively short time, attaining the top rating in 1 year, in contrast with the 
4 years required by a pressman in the Printing or Cover and Lid Divisions. 
In these circumstances we find that the Employer’s contention has no merit. 
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shall direct and supervise the election, subject to Sections 
102.69 and 102.70 of the Board’s Rules and Regulations. 
Eligible to vote are those in the unit who were employed 
during the payroll period immediately preceding the date 
below, including employees who did not work during that 
period because they were ill, on vacation, or temporarily 
laid off. Those in the military services of the United States, 
may vote, if they appear in person at the polls. Ineligible 
to vote are employees who have, since that period, quit|or 
been discharged for cause and have not been rehired jor 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. These eligible shall 
vote whether (or not) they desire to be represented, for 
collective bargaining purposes, by International Brother- 
hood of Pulp, Sulphate and Paper Mill Workers, AFL-CIO; 
or by International Printing Pressmen & Assistants’ Union 
of North America, AFL-CIO; or by neither. | 


Dated, Washington, D. C. July 2, 1959. 
[SEAL] 


Pum Ray Roncers, Memb 
StepHen S. Bran, Memb 
Joun H. Fannie, Memb 
National Labor Relations Board 
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IN THE 


United States Court of Appeals 


For tHe Distrricr or Couumsra Circurr 


a 


No. 15,381 


Boxp 8, LEepom, ET aL., as Chairman and Members of the 
Nationa Lasor Retations Bosrp, Appellants, 


Vv. 


Norwicu, Connecticut Prrytrxg SPECIALTIES AND Paper 
Propucts Union, Locan No. 494 and InTernationan 
Printinc PressMeN anp Assistants’ Union or Nort 
America, AFL-CIO, Appellees. 


On Petition to Review an Order of the 
National Labor Relations Board 


United States Court of Appeals 
For the 
District of Calumhia Ctreutt 


FILED oct 15 1959 


INDEX TO JOINT APPENDIX 


‘Chronological List of Relevant Docket Entries 


Complaint for Interlocutory and Permanent Injunction, 
Declaratory Judgment, and Incidental Relief 


Exhibit A: Decision and Direction of Election .. 
Plaintiff’s Motion for Reconsideration 
Motion to Stay 
Motion to Amend 
Board’s telegraphic denial of Motions 
Motion for Preliminary Injunction 
Motion for Temporary Restraining Order 
Temporary Restraining Order and Order to Show 


Order Continuing Temporary Restraining Order and 
Continuing Hearing 


Consent Order 
Supplemental Complaint 
Exhibit A 
Exhibit B 
Supplemental Motion for Preliminary Injunction .... 
Motion of Defendants to Dismiss Complaint 
Findings of Fact and Conclusions of Law 


Order denying Motion to Dismiss and granting Pre- 
liminary Injunction 


Notice of Appeal 
Order transmitting record 
Transcript of Proceedings 


IN THE 


United States Court of Appeals 


For tHe Disrricr or Conumsia Circurr 


No. 15,381 


Born S. Lrepom, Et au., as Chairman and Members of the 
Nationau Lasor Revanrons Boarp, Appellants, 


| 

| 

v. | 
| 
NorwicH, Connecticut Printing SPECIALTIES AND Paper 
Prosvers Union, Locat No. 494 and INTERNATIONAL 
PRINTING Pressacew AND ASSISTANTS’ UNIon oF Norra 
America, AFL-CIO, Appellees. 
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Chronological List of Relevant Docket Entries 


Boyp S. Leepom, ET aL as CHarrman and Members of the 
Natronat Lasor Reuarions Boarp, Appellants, 


Vv. 


Norwicu, Connecticut Printine SpeciaLTres aND PaPER 
Propucts Union, Locan 494 & InterNatTionaL PRintTIne 
Pressman AND Assistants’ Union or Nort AMERICA, 


AFL-CIO 


3.24.59 Complaint 


3.24.59 Motion of Plaintiff for preliminary injunction; 
Plaintiff & Appellant affidavit filed. 


3.24.59 Motion of Plaintiff for TRO; Plaintiff & Appellant 
affidavit filed. 


3.24.59 Temporary Restraining Order filed 
3.24.59 Injunction undertaking $2500 approved by McGuire 


4. 1.59 Consent order continuing Temporary Restraining 
Order and setting hearing 


4.10.59 Consent order dissolving Temporary Restraining 
Order and continuing hearing to show cause why 
preliminary injunction should not issue to Sept. 15, 
1959. ot 


Order extending time within which to file answer to 
complaint until Sept. 8, 1959. 


Motion for leave to file an amended complaint 
Suppl. complaint filed by Plaintiff; exhibits 


Suppl. motion of plaintiff for preliminary Injunc- 
tion filed 


Motion of defendants to dismiss complaint 


Motion to dismiss argued in part postponed til 
Sept. 23, 1959. 


3 


Notice of appeal by defendants from order 
Findings of fact & conclusions of law 


Order denying motion to dismiss and granting pre- 
liminary injunction 


Order transmitting record to Court of Appeals 


Transcript of proceedings 


(Filed March 24, 1959) 


Complaint for Interlocutory and Permanent Injunction, 
Declaratory Judgment, and Incidental Relief 


Plaintiffs, by their Attorneys, allege as follows: 


(1) This is suit of a civil nature brought for the purpose 
of enjoining the Defendants, individually and as Chairma 
and Members of the National Labor Relations Board, fe 
holding a representation election pursuant to a Decision 
and Direction of Election issued by such Board pursuant 
to the National Labor Relations Act, as amended, 61 Stat. 
136, as hereinafter more particularly stated, and arises 
under an Act of Congress regulating commerce in that 
said election sought to be enjoined is being conducted in 
violation of Plaintiffs’ rights under the National Labor 
Relations Act, as amended. The jurisdiction of this Court 
is founded upon 28 U.S.C.A., Section 1337. The sum in 
controversy exceeds, exclusive of interest and costs, the 
sum of Ten Thousand Dollars ($10,000.00). 


(2) Plaintiff, Norwich, Connecticut Printing Specialties 
and Paper Products Union, Local No. 494 is a local labor 
organization within the meaning and definition of the Labor 
Management Relations Act of 1947, 61 Stat. 136, maintain. 
ing its situs in Norwich, Connecticut, being composed of 
some three hundred fifty (350) members employed in the 
printing, publishing, and paper converting industries, 
Said Local 494 is affiliated with and subordinate to the 
Plaintiff, International Printing Pressmen and Assistants’ 
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Union of North America. Membership in said Local No. 
494 is open to all non-supervisory printing employees and 
said Union exists for the purpose of enhancing the eco- 
nomic and craft status of printing employees. 


(3) Plaintiff, International Printing Pressmen and As- 
sistants’ Union of North America is an international labor 
organization organized as an unincorporated association 
and maintains its offices and principal place of business 
at Pressmen’s Home, Hawkins County, Tennessee. This 
Plaintiff is composed of one hundred twenty six thousand 
(126,000) members employed in the printing, publishing, 
and paper converting industries, which membership is 
divided among some six hundred (600) local unions situated 
throughout the United States and Canada, including Plain- 
tiff Local No. 494. Said International Union was organized 
in 1889 for the purpose of advancing the economic and 
craft status of newspaper, commercial, and specialty 
printing pressmen and related workers in matters relating 
to their employment by publishers and employers and said 
International Union, through its local unions, has tradi- 
tionally devoted itself to the representation of such em- 
ployees on a craft basis. Membership in said International 
Union is open to all employees engaged in the operation 
of printing presses who work or perform work relating to 
the operation of such presses. 


(4) The National Labor Relations Board, hereinafter 
called the Board, is a Federal Agency created by the Labor 
Management Relations Act of 1947, 61 Stat. 136. The 
Defendant, Boyd S. Leedom is Chairman of said Board 
with offices located at South, Third and C Streets, S. W., 
Washington, D. C., and as such Chairman exercises duties 
and functions under and administers the National Labor 
Relations Act, as amended. Said Defendant is the duly 
appointed and is and was at all times hereinafter mentioned 
acting in the capacity of Chairman of said Board, as pro- 
vided for in Section 3 of said National Labor Relations 
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Act; the Defendants, Philip Ray Rodgers, Stephen S. Bean, 
Joseph A. Jenkins, and John H. Fanning and each of them 
are Members of said Board and as such exercise such 
duties and functions under and administer the said National 
Labor Relations Act, as amended, and that they and each 
of them are duly appointed and, at all times hereinafter 
mentioned, were acting as Members of said Board, as pro- 
vided for in Section 3 of the National Labor Relations 
Act; they and each of them as Members of said Board 
maintain offices at South, Third and C Streets, S. WwW, 
Washington, D. C., and within the jurisdiction of thig 
Court. Said Defendants and each of them are sued indi- 
vidually and as Members of the said National Labor 
Relations Board. | 


(5) On or about December 15, 1958, Local No. 493 of 
the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America filed a Petition 
for Certification of Representatives with the Regional 
Director of the National Labor Relations Board for the 
First Region, alleging that a substantial number of em}+ 
ployees of the Robertson Paper Box Company, Incorpo 
rated, Norwich, Connecticut wish to be represented for 
purposes of collective bargaining by said Teamsters pur- 
suant to Sections 9(a) and (c) of the National Labor 
Relations Act. Said Petition was given Case No. 1-RC-5455 
by the Regional Director of the National Labor Relations 
Board for the First Region and a hearing was conducted 
thereon in Boston, Massachusetts, by officer duly designated 
by the Regional Director of the First Region pursuant, 
to Section 9(¢) of the Act, on January 5, 1959. | 


(6) At said hearing, Plaintiff Local No. 494 was per- 
mitted to intervene in the proceedings and thereupon 
alleged that the craft employees of the Company, to-wit,| 
the Company’s printing pressmen, cutting and creasing; 
pressmen, apprentices, helpers and related employees con-; 


sisting of die makers, ink makers, and plate-room em-| 
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ployees, being craftsmen, were entitled to a separate elec- 
tion in a unit limited to such craft grouping to the end 
that such eraft group could vote for or against separate 
representation on a craft basis in the way and manner 
contemplated by Section 9(b)(2) of the Labor Management 
Relations Act of 1947, 29 U.S.C.A., Section 159(b) (2). 
Thereafter, and on March 2, 1959, the National Labor 
Relations Board, whose Chairman and Members comprise 
the Defendants herein, issued its Decision and Direction 
of Election in which said Board failed and refused to 
grant the craftsmen employed by the Robertson Paper 
Box Company, Incorporated an opportunity to express 
themselves in a separate voting group upon the question of 
separate representation on the ground that Local No. 494 
had represented other employees along with the printing 
pressmen since 1945 (prior to the enactment of Section 
9(b)(2)) and that therefore Plaintiffs’ assertion that a 
craft unit was appropriate was ‘‘wholly inconsistent.’’ 
Thereafter, and on March 6, 1959, Plaintiff Local No. 494 
and the Plaintiff International requested the Board to re- 
consider its Order pointing out the limitations upon the 
Board’s discretion imposed by Section 9(b)(2) and while 
said Motion was pending, the Plaintiff Local No. 494 and 
the Plaintiff International filed its Motion to Stay Pro- 
ceedings pending disposition of its Motion for Reconsid- 
eration and clarified with particularity its unit request 
by limiting said unit to categories of printing pressmen 
previously found to constitute a craft unit by the Defendant 
Board itself in a long series of cases. Thereafter, the 
Defendant Board, on March 20, 1959, telegraphically dis- 
posed of said Motion in a high-handed summary and 
arbitrary fashion by preemptorily denying the same. 


(7) The record had in these proceedings before the 
Board, the Decision and Direction of Election issued by the 
Board, Plaintiffs’ Motion for Reconsideration, Motion to 
Stay, and Motion to Clarify, and the Board’s telegraphic 
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denial of said Motions are filed with this Complaint as 
Exhibit ‘‘A’’ thereto. 


(S) Plaintiffs allege that the Decision and Direction o: 
Election by the Board was made in excess of its delegated 
powers and contrary to the specific prohibition contained 
in Section 9(b)(2) of the Act which forbids the Board in 
determining the unit appropriate for the purposes of col- 
lective bargaining from deciding that any craft unit is 
inappropriate on the ground that a different unit has been 
established by a prior Board determination unless a major: 
ity of the employees in the proposed craft unit vote against 
separate representation. Plaintiffs allege that the action 
of the Board as aforesaid deprived its craft members em- 
ployed by the Robertson Paper Box Company, Incorporated 
a statutory right secured to them by the plain and man} 
datory provisions of Section 9(b)(2) of the Act and that 
the action of the Board herein constitutes a plain disregard 
of a statutory limitation since said Decision was grounded 
solely on the fact that pursuant to a broader unit deter: 
mination by the Board in 1945, Plaintiffs were “‘estopped’? 
from seeking to establish their normal craft unit, a result 
that Section 9(b)(2) was designed to prevent. 


(9) By reason of the unlawful act of the Board as afore: 
said, Plaintiffs’ right to represent and Plaintiffs’ members’ 
right to be represented on a craft basis is threatened and 
jeopardized since Plaintiffs’ craft members at the Robertson 
Paper Box Company, Incorporated constitute a minority 
group and that even should Plaintiffs’ craft members at 
said Robertson Paper Box Company, Incorporated vote 
for Plaintiffs, being numerically in the minority, said 
group would be without power to select Plaintiffs in a 
voting group along with the production and maintenance 
employees of said Robertson Paper Box Company, Incor- 
porated. As a result, Plaintiffs stand to suffer a loss ini 
membership and Plaintiffs’ members stand to suffer a 
deprivation of a statutorily secured right. Plaintiff Inter- 
national stands to lose valuable contract rights with the 
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Robertson Paper Box Company, Incorporated and is 
threatened by this unlawful determination with an inability 
to effectively carry on organizational activities in the print- 
ing industry on a craft basis in view of the Board’s election 
in this case to disregard the mandate of Section 9(b) (2) 
that it shall not decide a craft unit is inappropriate on the 
basis of a prior Board determination. Plaintiffs allege 
that the consequences of the Board’s action is to inflict 
upon Plaintiffs immediate and irreparable harm, damage 
and injury which will flow from the holding of an election 
on the basis of a unit finding unlawfully promulgated by 
the Defendant Board. 


(10) Plaintiffs allege that they have no plain, speedy, or 
adequate remedy at law and that they are entitled to main- 
tain this suit to restrain illegal administrative action which, 
if not enjoined, will result in the obliteration of a right 
granted by Congress to Plaintiffs and their members. 


WuHererore, Plaintiffs pray that this Court issue a tempo- 
rary injunction enjoining and restraining the Defendant, 
their officers, agents, attorneys, and employees, including 
but not limited to Bernard L. Alpert, Regional Director 
of the First Region, 24 School Street, Boston, Massachu- 
setts from conducting an election in Case No. 1-RC-5455 
styled In the Matter of Robertson Paper Box Company, 
Incorporated and General Teamsters, Chauffeurs and 
Warehousmen, Local No. 493, affiliated with International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, pursuant to the Decision and Direc- 
tion of Election entered in said case by the Board on 
March 2, 1959; that after full hearing such temporary 
injunction be made permanent and perpetual; that the 
Court award Plaintiffs a declaratory judgment, adjudging 
and decreeing that the Board’s denial to Plaintiffs of a 
separate craft unit was and is invalid, void and of no 
force or effect whatsoever, and that said denial represents 
an unlawful exercise by the Board of a power withdrawn 
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from the Board by Section 9(b)(2) of the Act. And 
Plaintiffs pray for such other and further relief as to the 
Court may seem just and proper. | 


Joun 8. McLeiuan 
Minter-McLellan Building 
335 East Center Street 
Kingsport, Tennessee 


Warren Woops 
Wilson and Woods 
1111 E Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiffs, 
Norwich, Connecticut | 
Printing Specialties and. 
Paper Products Union, | 
Local No. 494 and | 
International Printing | 
Pressmen and Assistants’ 
Umion of North America 
AFL-CIO 


ba 


—. 


Unrrep States or AMERICA Ne 


| 
Disrrict or CotumBia | 


| 

I, Joun S. McLetxay, being duly sworn on oath say that 
I am General Counsel of the International Printing Press- 
men and Assistants’ Union of North America, Plaintiff 
herein, that I am authorized to make this affidavit on behalf 
of Plaintiffs, and that the foregoing Complaint is true of 
my own know ledge except as to those matters stated therein 
on information and belief, and as to those matters, I believe 
them to be true. 


Joun 8. McLetuan 
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Sworn to and subscribed before me this 
, 1959. 


Notary Public 
My Commission expires: 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


Ropertson Paper Box Company, Incorporate, Employer 
and 


GENERAL TEAMSTERS, CHAUFFEURS AND WAREHOUSEMEN, 
Loca Union No. 493, a/w InTERNATIONAL BroTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND 
Hetpers or America, Petitioner 


Decision and Direction of Election 


Upon a petition duly filed, a hearing was held before a 


hearing officer of the National Labor Relations Board. His 
rulings made at the hearing are free from prejudicial error 
and are affirmed. 


Pursuant to Section 3 (b) of the National Labor Rela- 
tions Act, the Board has delegated its powers herein to a 
three-member panel. 


Upon the entire record, the Board finds: 


1. The Employer is engaged in commerce within the 
meaning of the Act. 


2. The labor organization(s) named below claim(s) to 
represent certain employees of the Employer.’ 


1 Norwich, Connecticut, Printing Specialties and Paper Products Union No. 
494, subordinate to International Printing Presgmen and Assistants’ Union of 
North America, AFL-CIO, herein called the Pressmen, intervened on the basis 
of a contractual interest. United Mine Workers of America, District 50, 
herein called the UMW, and United Papermakers and Paperworkers, AFL-CIO, 
herein called the Papermakers, intervened on the basis of a showing of interest. 
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| 
3. A question affecting commerce exists concerning the 
representation of certain employees of the Employer, within 
Section 9 (c) (1) and Section 2 (6) and (7) of the Act.2 | 


4. The following employees of the Employer constitute a 
unit appropriate for the purposes of collective bargaining 
within Section 9 (b) of the Act: | 


| 
All production and maintenance employees at the Em- 
ployer’s Montville, Connecticut, paper box plant, excluding 
office clerical employees, paper mill employees, mill mainte- 
nance men, and professional employees, guards and super- 
visors as defined in the Act.* 


2 A contract between the Employer and the Pressmen, covering the employees 
involved herein, was effective from October 1, 1956, to September 29, 1958, 
with a 60-day automatic renewal clause 3 and with a further provision that if 
a new contract is not agreed upon at the expiration date of the contract, the 
contract will remain in effect for an additional 30 days and thereafter until 
a 30-day notice of termination is given. A 60-day notice to reopen was given, 
and negotiations ensued, but no new contract was thereafter agreed upon, an 
no 30-day notice of termination was ever given. The petition herein was filed 
on December 15, 1958, If parties have forestalled automatic renewal of a 
contract and no new agreement has been executed within the 60-day insulated 
period, a petition will be timely if filed after the terminal date of the 
contract and before exceution of a new contract; and a timely notice wil 
forestall automatic renewal for contract bar purposes, despite a provision fo 
the contract’s continuation during negotiations, Deluxe Metal Furniture Com: 


pany, 121 NLRB No. 135, Accordingly, we find that the contract here is 
no bar. | 


3 The Petitioner, the UMW, and the Papermakers, seek the existing overall 
production and maintenance unit. The Pressmen, which has represented thig 
overall unit since 1945 as a result of a consent election, now contends, however, 
that this unit should be divided into one alleged craft unit of printing press; 
men and various other employees, and another unit of the remaining production 
and maintenance employees. The Pressmen not only has represented the over- 
all unit since 1945, but negotiated for a new contract on that basis until the 
instant petition was filed, with the negotiations being terminated then only by| 
the Employer because of the filing of the petition, In such circumstances, 
we find that the Pressmen’s unit position here is wholly inconsistent with its 
unit position in collective bargaining with the Employer, and that it will not 
effectuate the purposes of the Act to permit the alleged craft severance which 
it now seeks. See American Radiator and Standard Sanitary Corporation, 119 
NLRB No. 32, and cases cited, Accordingly, we shall direct an election in the 
existing overall production and maintenance unit. 
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Drmection or ELEcTION 


An election by secret ballot shall be conducted among the 
employees in the unit found appropriate, as early as pos- 
sible, but not later than 30 days from the date below. The 
Regional Director for the Region where this case was heard 
shali direct and supervise the election, subject to Sections 
102.69 and 102.70 of the Board’s Rules and Regulations. 
Eligible to vote are those in the unit who were employed 
during the payroll period immediately preceding the date 
below, including employees who did not work during that 
period because they were ill, on vacation, or temporarily 
laid off. Those in the military services of the United States, 
may vote, if they appear in person at the polls. Ineligible 
to vote are employees who have, since that period, quit or 
been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall 
vote whether (or not) they desire to be represented, for 
collective bargaining purposes, by the Petitioner; or by 
Norwich, Connecticut, Printing Specialties and Paper Prod- 
ucts Union No. 494, subordinate to International Printing 
Pressmen and Assistants’ Union of North America, AFL- 
CIO; or by United Mine Workers of America, District 50; 
or by United Papermakers and Paperworkers, AFL-CIO; 
or by none. 

Pump Ray Roncers, Member 
JosepH ALTon JENKINS, Member 
Joun H. Fannine, Member 
National Labor Relations Board 
(Seal) 


Dated, Washington, D. C., March 2, 1959 


Motion for Reconsideration 


The Intervenor, Norwich, Connecticut Printing Special- 
ties and Paper Products Union, Local No. 494, Interna- 
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tional Printing Pressmen and Assistants’ Union of North 
America, AFL-CIO, respectfully requests that the Board 
review and reconsider its Decision and Direction of Ele¢- 
tion rendered herein March 2, 1959 in respect of the unit 
found appropriate therein. | 


At the hearing herein, Intervenor asserted as appro- 
priate a craft unit composed of the Company’s printing 
pressmen, cutting and creasing pressmen, apprentices, and 
helpers. 


The record disclosed beyond argument that such group+ 
ing constituted a craft unit of a type normally accorded 
craft status by the Board and that the Pressmen was : 
Union which had traditionally devoted itself to the repre+ 
sentation of such employees in the printing industry on 4 
craft basis. However, in its Decision, the Board was held 
that since the Pressmen have represented the overall pro- 
duction and maintenance unit since 1945, i.e. a history of 
collective bargaining on such broader basis, that their pres, 
ent position that a craft unit is now appropriate is incon- 
sistent and required the Board to foreclose craft severance 
in its Decision. | 


In so doing, the Board has ignored the explicit statutory 
requirement imposed by Section 9(b)2 of the Act which pro- 
vides that the Board shall not ‘decide that any craft unit 
is inappropriate ... on the ground that a different unit has; 
been established by a prior Board determination unless a 
majority of the employees in the proposed craft unit vote 
against separate representation. ’’ 


In this case, the Board has ignored the express limita- | 
tions placed upon its discretion by Section 9(b)2 and has 
acted outside the power given to it by Congress with the 
result that the craft employees here involved have suffered 
a deprivation of a statutorily created right. | 
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This is not the kind of a case which involves the wide 
area of determinations which depend upon the Board’s 
expertise and discretion. What is involved here is an effort 
by the Board to decline to comply with a plain limitation 
upon that discretion imposed by the Act. 


The normal absence of litigation in representation pro- 
ceedings should not blind the Board to its duty to admin- 
ister the Act as written with due regard to the statutory 
right accorded craft employees to express themselves upon 
the question of whether or not they desire collective bar- 
gaining representation on a craft basis. For where ‘‘as 
here, Congress has given a right to the (craft) employees, 
it must be held that it intended that right to be enforced... 
against agency action taken in excess of delegated powers.”’ 
Leedom v. Kyne, .... US ....;3 Led 2d 210, 215. 


As we have hereinabove indicated, the record herein, 
from a factual standpoint, satisfies every test established 
by the Board in its Decision of American Potash and Chem- 
ical Corporation, 107 NLRB No. 290 for craft severance. 


Indeed, the precise grouping asserted by the Pressmen 
to constitute a craft has been heretofore specifically found 
by the Board to constitute a craft, within the meaning of 
its Decision in American Potash, in the series of holdings 
cited in the Pressmen’s Brief heretofore filed. To say, as 
does the Board that because of its determination of a 
broader bargaining unit in 1945 on a consent basis and the 
history of bargaining by the Pressmen thereunder that 
the Pressmen’s craft unit contention is inconsistent, is to 
read into Section 9(b)2 an estoppel theory which is in the 
teeth of the plain command of the statute. We accordingly 
file this Motion for Reconsideration and request that the 
Board review its Decision herein and thereafter to enter an 
order directing a self-determination election among the 
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Employer’s printing pressmen, cutting and creasing pres 
men, apprentices, assistants, and helpers. 


Respectfully submitted, 


Joan S. McLean 
Minter-McLellan Building | 
335 East Center Street 
Kingsport, Tennessee 

Attorney for Norwich, Connecticut 

Printing Specialties and Paper 

Products Union, Local No. 494, 

a subordinate union on the In- 

ternational Printing Pressmen 

and Assistants’ Union of North 

America, AFL-CIO, I ntervenor, 


| 

Motion | 
The Intervenor, Norwich, Connecticut Printing Special- 
ties and Paper Products Union, Local No. 494, Interna- 
tional Printing Pressmen and Assistants’ Union of North 
America, AFL-CIO, respectfully moves the Board to stay 
further proceedings in the captioned matter including the 
holding of an election already scheduled by the Regional 
Director pending disposition by the Board of this Inter- 
venor’s Motion for Reconsideration heretofore filed. | 


| 
| 
Joun §, McLetian | 
Minter-McLellan Building | 

335 East Center Street | 
Kingsport, Tennessee | 
Attorney for Norwich, Connecticut 
Printing Specialties and Paper 
Products Union, Local No. 494, 
a subordinate union of the In- 
ternational Printing Pressmen 
and Assistants’ Union of North 


America, AFL-CIO, Intervenor | 
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Motion to Amend 


The Intervenor, Norwich, Connecticut Printing Special- 
ties and Paper Products Union, Local No. 494, International 
Printing Pressmen and Assistants’ Union of North Amer- 
ica, AFL-CIO, in order to make its position crystal clear 
upon the record herein, moves the Board to limit its unit 
request to a craft unit composed of the Company’s printing 
pressmen, cutting pressmen, and creasing pressmen, their 
apprentices and helpers. This Intervenor further moves 
the Board to withdraw its request to appear upon the ballot 
in any election which may be directed in a voting group 
composed of the remaining (non-craft) employees of the 
Company. 


Respectfully submitted, 


Joun 8S. McLean 

Minter-McLellan Building 

335 East Center Street 

Kingsport, Tennessee 

Attorney for Norwich, Connecticut 

Printing Specialties and Paper 
Products Union, Local No. 494, 
a subordinate union of the In- 
ternational Printing Pressmen 
and Assistants’ Union of North 
America, AFL-CIO, Intervenor 
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Western Union 
Telegram 
CTA195 AB555 1959 MAR 20 PM 


A LLR346 GOVT NL PD=TDA PWS WASHINGTON DC 20 
=JOHN 8 MOLELLAN ESQ 


335 EAST CENTER ST KINGSPORT TENN— 


RE: ROBERTSON PAPER BOX COMPANY, INC., 1-RC-5455. IT /IS 
HEREBY ORDERED THAT INTERVENOR’S MOTIONS FOR RECON: 
SIDERATION AND FOR STAY OF ELECTION BE, AND THEY HEREBY 
ARE, DENIED, BY DIRECTION OF THE BOARD:— | 


| 
OGDEN W FIELDS ASSOCIATE EXECUTIVE SECRETARY—. 


(Filed March 24, 1959) 


Motion for Preliminary Injunction 
Plaintiffs, by their Attorneys, respectfully represent: | 


(1) That they have heretofore filed their verified Com- 
plaint asking for a Permanent Injunction, Declaratory 
Judgment and Incidental Relief, alleging that the Defend- 
ants, individually and as Chairman and Members of the 
National Labor Relations Board have unlawfully denied 
Plaintiffs a craft unit in certain proceedings appearing 
upon the records of the Board as In the Matter of Robert- 
son Paper Box Company, Incorporated, Case Nb. 
1-RC-5455, in which the Board entered a Decision and 
Direction of Election on March 2, 1959, in asserted viola- 
tion of Section 9(b) (2) of the Labor-Management Relations 
Act of 1947. | 


(2) That the Complaint and the affidavit submitted inp 
support thereof set forth that the Plaintiffs will suffer im- 
mediate and irreparable injury, loss, or damage unless the 
Chairman and Members of the Board are enjoined from 
continuing with an election until after the Complaint is 
heard on the merits. 


| 

Wuererore, Plaintiffs move that a preliminary injune- 
tion be issued in accordance with the prayer of the Com- 
plaint restraining Defendants from conducting the election 
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ordered in said Case No. 1-RC-5455 and that the Court may 
enter such further orders as equity may deem just and 
proper. 
Joun 8S. McLean 
Minter-McLellan Building 
335 East Center Street 
Kingsport, Tennessee 


Warren Woops 
Wilson, Woods & Villalon 
1111 E Street, N. W. 
Washington 4, D. C. 


Attorneys for Plaintiffs, Norwich, 
Connecticut Printing Specialties 
and Paper Products Union, Local 
No. 494 and International Print- 
ing Pressmen and Assistants’ 
Union of North America, AFL- 
cIO 


(Filed March 24, 1959) 
Motion for Temporary Restraining Order 
Plaintiffs, by their Attorneys, respectfully represent: 


(1) That they have heretofore filed their verified Com- 
plaint asking for a preliminary and final injunction alleg- 
ing that the Defendants, individually and as Chairman and 
Members of the National Labor Relations Board have un- 
lawfully denied Plaintiffs a craft unit in certain proceedings 
appearing upon the records of the Board as In the Matter 
of Robertson Paper Box Company, Incorporated, Case No. 
1-RC-5455, in which the Board entered a Decision and Di- 
rection of Election on March 2, 1959, in asserted violation 
of Section 9(b) (2) of the Labor-Management Relations Act 
of 1947. 

(2) That the Complaint and the affidavit submitted in 
support thereof set forth that the Plaintiffs will suffer 
irreparable injury, loss, or damage before notice can be 
served upon Defendants and a hearing had thereon. 
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Wuererore, Plaintiffs move that a temporary restraining 
order be issued in accordance with the prayer of the Com- 
plaint restraining Defendants from conducting the election 
ordered in said Case No. 1-RC-5455 and that the Court may 
enter such further orders as equity may deem meet, 


Joan S, McLean 
John S. McLellan | 
Minter-McLellan Building 

335 East Center Street 


Kingsport, Tennessee 


Warren Woops 

Warren Woods 
Wilson, Woods & Villalon 
1111 E Street, N. W. 
Washington 4, D. C, 


(Filed March 24, 1959) 


Temporary Restraining Order and Order to Show Cause | 


Upon the complaint in this action, verified by John S. 
McLellan, and upon the affidavit of John §. McLe'lan, 
alleging that Defendants individually and as Chairman 
and Members of the National Labor Relations Board, have 
no statutory authority by reason of Section 9(b)(2) of 
the Labor-Management Relations Act of 1947, 29 U.S.C. 
See. 159(b)(2), to conduct an election in Case No. 1-RC- 
5455, for the reasons set forth fully in the verified com- 
plaint; and | 

It appearing from plaintiffs’ complaint that defendants 
unless restrained by this Court will hold an election in 
Case No. 1-RC-5455 on March 26, 1959; and 

It appearing further that plaintiffs allege that they will 
be irreparably injured if such election is conducted without 
authority of law and in violation of the prohibition of said 
Section 9(b)(2) of the Labor-Management Relations Act 
of 1947, 29 U.S.C. 159(b) (2); and 

It appearing further from plaintiffs’ complaint that any 
continued protest on the part of plaintiffs would be futile 
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and there is no further administrative remedy available to 
them and no adequate remedy at law or in any other man- 
ner except by actions of this Court; and 

It appearing further that plaintiffs allege that there is 
insufficient time to have this matter heard by this Court 
prior to the holding of said election scheduled by de- 
fendants for March 26, 1959, and therefore it has become 
necessary to issue this Order without notice, be it there- 
fore 


OrpERED, ADJUDGED AND DECREED 


1. That defendants, their officers, agents, attorneys, em- 
ployees and representatives, including but not limited to 
Bernard L. Alpert, Regional Director of the First Region, 
24 School Street, Boston, Massachusetts, be and hereby are 
enjoined from holding an election in Case No. 1-RC-5455 
pursuant to the Decision and Direction of Election entered 
by the Defendants on March 2, 1959. 


2. This Order shall expire no later than April 3, 1959. 


3. Plaintiffs shall post an undertaking in the amount of 
$2500.00. 

And it is further Orperep that defendants appear before 
this Court on the 3rd day of April, 1959, at 10 o’clock A.M., 
or as soon thereafter as counsel can be heard, and show 
cause, if any they have, why a preliminary injunction 
should not issue against defendants in conformity with the 
prayers of the complaint and motion therefor duly made. 

Done at Washington, District of Columbia, this 24th 
March, 1959 at 3:14 o’clock P.M. 


s/ Marruew F. McGure 
United States District Judge 
Undertaking of plaintiff for $2500.00 
approved and filed March 24, 1959 
Harry M. Hutt, Clerk 
By Roserr C. Husy, Deputy Clerk 


(Szaz) 

A Truer Copy 

Trst: 

Harry M. Hutt, Clerk 

By Roszrr C. Hurry, Deputy Clerk 


(Filed April 1, 1959) 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crvi. Action No. 841-59 


Norwicu, Connecticut Printinc Speciauties AND Paper 
Propucts Union, Locau No. 494 and INTERNATIONAL 
Printinc PressMEN anp Assistants’ UNION oF Nowhe 
America, AFL-CIO, Plaintiff's, 


Vv. | 


Boyp 8S. Lezpom, Pump Ray Roncers, Steruen 8. BEan, 
Josey A. Jenkins, anp Joun H. Fanyine, individually 
and as Chairman and Members of and constituting the 
National Labor Relations Board, Defendants. 


Order Continuing Temporary Restraining Order and 
Continuing Hearing | 


The complaint of plaintiff herein, verified by John 8. 
McLellan, having been filed on March 24, 1959, togeth¢r 
with Motion for Temporary Restraining Order and we 
porting affidavit of the said John S. McLellan, praying 
for a temporary restraining order against defendants 
herein, and for an order directing defendants to show 
cause why a preliminary injunction should not issue in 
conformity with the prayers of the complaint and Motion 
therefor duly made; and 


This Court having on March 24, 1959 at 3:14 o’clock p.m. 
issued a temporary restraining order effective until April 3, 
1959 as prayed in said Complaint and Motion, and an order 


22 


to show cause on April 3, 1959 at 10:00 o’clock a.m. why a 
preliminary injunction should not be granted as prayed, 
and the plaintiffs and defendants having consented to a 
continuance of the restraining order and the proceedings 
herein; 


Now, THEREFORE, upon the above and upon the consent 
of the parties appearing below, 


Tr Is Orperep Tuar THE aforesaid Temporary Restrain- 
ing Order and Order to Show Cause of March 24, 1959 
shall continue in full force and effect until April 13, 1959. 


Ir Is FurrHer Orverep that defendants appear before 
this Court on the 13th day of April, 1959, at 10 o’clock 
a.m., or as soon thereafter as counsel can be heard, and 
show cause, if any they have, why a preliminary injunction 
should not issue against defendants in conformity with 
the prayers of the complaint and Motion therefor duly 
made. 


Done at Washington, District of Columbia, this Ist day 
of April, 1959 at 3:35 o’clock P.M. 


/s/ Joun J. Sirica 
United States District Judge 


We consent to the making and 
entering of the foregoing order. 


Warren Woops 
Warren Woods 
Attorney for Plaintiffs 


Marce, Matiet-PRevost 

Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 
Attorney for Defendants 
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Consent Order 


It being represented to the Court that the defenda 
herein acting in their capacities as individuals and members 
of and constituting the National Labor Relations Board 
have issued an Order reopening record and remanding 
proceeding to Regional Director in NLRB Case No. 1-RiC- 
5455 for the purpose of receiving further evidence on the 
issue of appropriate unit, 


Now, THEREFORE, upon the above and upon the consent 
of the parties appearing below, 


It Is Onperep THat: | 


(1) The temporary restraining order and order to show 
cause herein of March 24, 1959, which was extended on 
April 1, 1959 to April 13, 1959 be not further extended 
and the same is hereby dissolved; and | 


(2) That the hearing to show cause why a preliminary 
injunction should not issue against defendants in conformity 


with the prayers of the Complaint and Motion therefor duly 
made is hereby continued by consent of the parties |to 
September 15, 1959. | 

Done at Washington, District of Columbia, this 10th day 
of April, 1959 at 11:00 o’clock A.M. 


We consent to the making and 
entering of the foregoing order. 


Warren Woops 
Warren Woods 
Attorney for Plaintiffs 


Marce, Mauuet-PRrevost 

Marcel Mallet-Prevost 

Assistant General Counsel 
National Labor Relations Board 
Attorney for Defendants 
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(Filed August 28, 1959) 
Supplemental Complaint 


Plaintiffs, by their attorneys, supplementing complaint 
filed herein on March 24, 1959, allege as follows: 


(1) Plaintiffs adopt and incorporate herein by reference 
all allegations heretofore made in their original complaint 
of March 24, 1959. The purpose of this supplemental 
complaint is to bring before the Court transactions, ocur- 
rences or events which have happened since the filing of the 
original complaint. 


(2) On March 24, 1959 this Court granted Plaintiffs’ 
Motion for a Temporary Restraining Order and issued a 
Temporary Restraining Order and Order to Show Cause, 
enjoining defendants, their officers, agents, attorneys, em- 
ployees and representatives from conducting an election 
in Case No. 1-RC-5455 pursuant to a Decision and Direction 
of Election entered by the Defendants on March 2, 1959. 
The Order to Show Cause required Defendants to appear 


on April 3, 1959 and show cause, if any, why a preliminary 
injunction should not issue in conformity with the prayers 
of the complaint and Motion therefor duly made. 


(3) On April 1, 1959 this Court entered by consent of 
the parties an Order Continuing Temporary Restraining 
Order and Continuing Hearing until April 13, 1959. 


(4) On April 9, 1959, approximately four days before 
the temporary restraining order, as extended, was due to 
expire, defendants, individually and as Members of the 
National Labor Relations Board, through the Acting Associ- 
ate Executive Secretary of the Board, caused to be issued 
an Order Reopening Record and Remanding Proceeding 
to Regional Director in the subject case, No. 1-RC-5455, 
copy attached as Exhibit ‘‘A’’ to this Supplemental 
Complaint. 

(5) On April 10, 1959, by consent of the parties and at 


the request of Counsel for the defendants, a Consent Order 
was entered, which after reciting the fact of issuance of 
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| 
the Order Reopening Record and Remanding Proceeding 
to Regional Director referred to in paragraph 4 hereof, 
ordered that the temporary restraining order be not further 
extended and be dissolved, and continued the hearing ito 
show cause why a preliminary injunction should not issue 
against defendants in conformity with the prayers of the 
Complaint and Motion therefor duly made to September 
15, 1959. Again at the request of counsel for the defendants 
and by consent of the parties, in May, 1959 this Court 
entered an Order extending the time within which defend- 
ants should file pleadings to September 8, 1959. | 


(6) Pursuant to Defendants’ Order of April 9, 1959, re- 
ferred to in paragraph 4 hereof, and notices of hearing 
issued by the Regional Director for the First Region of the 
National Labor Relations Board at Boston, Massachusetts, 
further hearing was held at Norwich, Connecticut on May 
8, 1959, for the purpose of receiving further evidence on 
the issue of appropriate unit. | 


| 

(7) On August 6, 1959, Defendants, individually and as 
Members of the National Labor Relations Board, issued a 
Supplemental Decision and Direction of Election, copy 
attached hereto as Exhibit ““B’’ to this Supplemental 
Complaint. In said Decision and Direction of Election the 
National Labor Relations Board, whose Chairman and 
Members are the Defendants herein, again failed and re. 
fused to grant the craftsmen employed by the Robertson 
Paper Box Company, Incorporated as printing pressmen, 
an opportunity to express themselves in a separate voting 
group upon the question of separate representation, in 
direct violation of the rigid and mandatory requirement 
of Section 9(b)(2) of the Labor Management Relationg 
Act of 1947, as amended, which reads as follows: | 


“Provided, That the Board shall not... (2) decide 
that any craft unit is inappropriate for such purposes 
(collective bargaining) on the ground that a different 
unit has been established by a prior Board determina- 
tion, unless a majority of the employees in the pro- 
posed craft unit vote against separate representation.’ 
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Whereas Defendants in their original decision of March 2, 
1959, which was the subject of the complaint and temporary 
restraining order filed and entered on March 24, 1959, had 
expressly grounded their refusal to direct a craft unit elec- 
tion on the assertion that Plaintiffs had represented other 
employees along with the printing pressmen since 1945 
(prior to the enactment of Section 9(b)(2)) and that there- 
fore Plaintiffs’ assertion that a craft unit was appropri- 
ate was ‘‘wholly inconsistent,’? now in its Supplemental 
Decision and Direction of Election issued August 6, 1959 
Defendants abandon the earlier ground for failing to 
grant a craft severance election and base their refusal on 
the new ground that Local 494 of the International Print- 
ing Pressmen’s Union is not a ‘‘qualified ‘traditional rep- 
resentative’ under American Potash for the purpose of the 
alleged craft severance which it seeks, and is therefore not 
entitled to such severance.’’ The Decision further states 
that in view of this finding, ‘‘we find it unnecessary to 
pass upon the question as to whether the alleged craft 
unit sought is a true craft unit under American Potash.’’ 


(8) Plaintiffs allege that the Supplemental Decision and 
Direction of Election by the Board was made in excess of 
its delegated powers and contrary to the specific, rigid 
and mandatory prohibition of Section 9(b)(2) of the Act, 
which forbids the Board, in determining the unit appro- 
priate for the purposes of collective bargaining from de- 
ciding that any craft unit is inappropriate on the ground 
that a different unit has been established by a prior Board 
determination unless a majority of the employees in the 
proposed craft unit vote against separate representation. 
The additional ground now advanced by the Board to 
the effect that Local 494 is not a ‘‘traditional represen- 
tative’’ of craft employees entitled to seek a craft sev- 
erance election is a subterfuge through which Defendants 
are attempting to deny craft employees a separate craft 
unit election by creating through administrative fiat a 
‘‘traditional representative’’ qualification not contemplated, 
authorized or intended by the specific, rigid and mandatory 
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language of Section 9(b)(2). Plaintiffs allege that the 
action of the Board as aforeseen deprived their craft mem- 
bers employed by the Robertson Paper Box Company, In- 
corporated, of a statutory right secured to them by the 
plain and mandatory provisions of Section 9(b) (2) of the 
Act and that the action of the Board herein constitutes 
a plain disregard and evasion of a statutory limitation, 
which, unless enjoined, will result in the obliteration of 
a right granted by Congress to plaintiffs, their members 
and craftsmen employed by the Robertson Paper Box 
Company, Incorporated. 


(9) Defendants, individually and as Members of the 
National Labor Relations Board and acting through their 
officers, agents, attorneys, employees and representatives, 
including but not limited to Bernard L. Alpert, Regional 
Director of the First Region, 24 School Street, Boston, 
Massachusetts, have scheduled an election to be held at Nor- 
wich, Connecticut on September 3, 1959, notwithstanding 
the pendency of Plaintiff’s Motion for Preliminary In- 
Junction now set for argument on September 15, 1959 pur- 
suant to consent of the parties. The unit in which such 
election is to be held consists of all production and main- 
tenance employees. Since Plaintiffs’ craft members at the 
plant are numerically in the minority, a unanimous vote 
for Plaintiffs would not result in Plaintiffs’ selection as 
their collective bargaining representative in the election 
scheduled for September 3, 1959. Consequently, Plaintiffs 
stand to suffer a loss in membership and Plaintiffs’ mem- 
bers stand to suffer a deprivation of their right to be rep- 
resented on a craft basis as they so elect secured to them 
by Section 9(b)(2) of the Act, for which no adequate 
remedy exists except in this Court. | 


Wuererorg, Plaintiffs pray, in addition to the relief ré- 
quested in the Complaint filed herein on March 24, 1959, 
that this Court issue a preliminary injunction enjoining 
and restraining the Defendants, their officers, agents, at- 
torneys and employees, including but not limited to Bernard 
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L. Alpert, Regional Director of the First Region, 24 
School Street, Boston, Massachusetts, from conducting an 
election in Case No. 1-RC-5455, styled In the Matter of 
Robertson Paper Box Company, Incorporated and General 
Teamsters, Chauffeurs and Warehousemen, Local No. 494, 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, pur- 
suant to the Supplemental Decision and Direction of Elec- 
tion entered in said case by the Board on August 6, 1959, 
124 NLRB No. 45, 44 LRRM 1373; that after full hear- 
ing said preliminary injunction be made permanent and 
perpetual; that the Court award Plaintiffs a declaratory 
judgment, adjudging and decreeing that the Board’s de- 
nial to Plaintiffs of a separate craft unit was and is in- 
valid, void and of no force or effect whatsoever, and that 
said denial represents an unlawful exercise by the Board 
of a power withdrawn from the Board by Section 9(b) (2) 
of the Act. And Plaintiffs pray for such other and further 
relief as to the Court may seem just and proper. 


/s/ 
Joun S. McLenian 
Minter-McLellan Building 
335 East Center Street 
Kingsport, Tennessee 


/s/ 
Warren Woops 
Wilson, Woods & Villalon 
1111 E Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiffs, Nor- 
wich, Connecticut Printing Spe- 
cialties and Paper Products 
Union, Local No. 494 and Inter- 
national Printing Pressmen and 
Assistants’ Union of North 
America, AFL-CIO 
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Disrricr or Cotumsia 


Unitep States or AMERICA gas 


I, Warren Woops, being duly sworn on oath say that 1 
am counsel for the International Printing Pressmen and 
Assistants’ Union of North America, Plaintiff herein, that 
I am authorized to make this affidavit on behalf of Plain- 
tiffs, and that the foregoing Supplemental Complaint is 
true of my own knowledge except as to those matters stated 
therein on information and belief, and as to those matters, 
I believe them to be true. 


Warren Woops 


Sworn to and subscribed before me this 25th day 
August, 1959. 


of 


| 
Guapys H. La Boon | 
Notary Public 


My commission expires: October 24, 1963 


Exhibit A 
Orver Reopenrnc Recorp | 


| 
| 

AND 
Remanpine Proceepine to REGIONAL Director | 


On March 2, 1959, the Board issued a Decision and Diree- 
tion of Election in the above-entitled proceeding finding 
a unit of production and maintenance employees appro- 
priate for the purposes of collective bargaining. There- 
after, on March 20, 1959, Norwich, Connecticut, Printing 
Specialties and Paper Products Union, Local No. 494, sub- 
ordinate to International Printing Pressmen and Assistants 
Union of North America, AFL-CIO, herein called Local 
494, one of the Intervenors herein, filed a Motion to Amend 
the Decision and Direction of Election by severing a craft 
unit composed of the Company’s printing pressmen, cutting 
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pressmen and creasing pressmen, their apprentices and 
helpers. On March 26, 1959, the Board issued a tele- 
graphic Notice to Show Cause why it should not find appro- 
priate for purposes of collective bargaining a craft unit as 
requested by Local 494, and a production and maintenance 
unit. By telegram dated March 31, 1959, United Mine 
Workers, District 50, another Intervenor, filed a response 
thereto, moving that Local 494’s motion be denied as un- 
timely, and that, in the event the said motion is allowed, 
the Board reopen the record for the taking of further tes- 
timony on the unit question. By telegram dated April 1, 
1959, Local 494 responded to the Notice to Show Cause, sup- 
porting its motion. On the same day the Employer and 
the Petitioner filed responses opposing Local 494’s motion 
and the Employer filed a motion to reopen the record. The 
Board having duly considered the matter, and it appear- 
ing to the Board that the issues raised by the motion of 
Local 494, and the responses to the Notice to Show Cause 
can best be resolved by a hearing, 


Ir Is Heresy Orverep that the record in this proceeding 
be, and it hereby is, reopened, and that a further hearing 
be held for the purpose of receiving further evidence on 
the issue of appropriate unit; and 


Ir Is Furtuer Orverep that this proceeding be, and it 
hereby is, remanded to the Regional Director for the First 
Region for the purpose of such hearing, and that the said 
Regional Director be, and he hereby is, authorized to issue 
early notice thereof. 


Dated, Washington, D. C., April 9, 1959. 
By direction of the Board: 


Grorce A. Leer 
George A. Leet 
Acting Associate Executive 
Secretary 


31 
Exhibit B 
SuprlteMEnta Decision 


AND 


Seconp Direcrion or ExLecrion 


On March 2, 1959, the Board issued a Decision and Diree- 
tion of Election in this proceeding, finding a unit of pro- 
duction and maintenance employees appropriate for the 
purposes of collective bargaining.’ Thereafter, on March 
20, 1959, Norwich, Connecticut, Printing Specialties and 
Paper Products Union, Local No. 494, subordinate to In- 
ternational Printing Pressmen and Assistants Union of 
North America, AFL-CIO, herein called Local 494, one of 
the Intervenors herein, filed a Motion to Amend the Deci- 
sion and Direction of Election by severing a craft unit 
composed of the Employer’s printing pressmen, cutti g 
pressmen and creasing pressmen, their apprentices and 
helpers. On March 26, 1959, the Board issued a telegraphic 
Notice to Show Cause why it should not find appropriate 
for purposes of collective bargaining a craft unit as re- 
quested by Local 494, and a residual production and main- 
tenance unit. By telegram dated March 31, 1959, United 
Mine Workers, District 50, another Intervenor, filed ia 
response thereto, moving that Local 494’s motion be denied 
as untimely, and that, in the event the said motion be 
allowed, the Board reopen the record for the taking of 
further testimony on the unit question. By telegram 
dated April 1, 1959, Local 494 responded to the Notice 
to Show Cause, supporting its motion. On the same day 
the Employer and the Petitioner filed responses opposing 
Local 494’s motion, and the Employer filed a motion to 
reopen the record. On April 9, 1959, the Board issued ah 
Order Reopening Record and Remanding Proceeding To 
Regional Director for a further hearing on the issue of ap- 
propriate unit. 


1 Unpublished, 
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The further hearing was held before M. Alice Fountain, 
hearing officer, on May 8, 1959, at Boston, Massachusetts. 
The hearing officer’s rulings made at the hearing are free 
from prejudicial error and are hereby affirmed.” 


At the reopened hearing the only evidence introduced 
was that by the Employer to show that the ‘‘Printing Spe- 
cialties and Paper Products’’ Local of the International 
Printing Pressmen involved here, as distinguished from 
a regular ‘‘Printing Pressmen’’ local of the International, 
is not a craft union and has not traditionally organized or 
represented employees on a craft basis, but on the contrary 
was established for the purpose of organizing, and has 
organized, employees in the paper box industry on an in- 
dustrial basis. 


The first portion of this evidence consists of provisions 
in the International’s constitution, as follows: (1) A ‘‘jur- 
isdiction’’ provision which first lists ‘‘printing pressmen”’ 
and several other specific related craft categories, and then 
lists ‘‘printing specialty and paper products workers cov- 
ered on a industrial basis’’; (2) Provisions for $1.85 per 
month dues for members of ‘‘Specialty Unions”’ as against 
‘regular’? dues of $6.20 per month; (3) Provisions for 
lesser ‘‘death benefits’? for members of ‘‘Specialty 
Unions’’; and (4) Provisions for the publication of two 
different official International journals, one to be known 
as ‘‘The American Pressmen’’, and the other to be known 
as ‘‘The Specialty Worker.’’ 


The second portion of such evidence consists of various 
statements in issues of ‘‘The Specialty Worker’’ journal, 
the most comprehensive of which from the April 1957 issue 
is as follows: 


2 For the reasons stated hereinafter, we find no merit in Local 494’s objec- 
tions to the admission into evidence of certain documentary evidence. 
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SpPeciatizep Priytine 


Marching hand in hand with the vast expansion of the 
packaging industry in America is the equally fast 
growing field of specialized printing. Frequently the 
same plant which is manufacturing packaging materials 
or products also has a department which is printing 
diversified advertising messages upon their customers’ 
products. This may vary from the comparatively sim- 
ple printing on corrugated shipping containers to the 
inulticolored, intricate printing appearing upon a vast 
variety of paper and other materials such as plastic 
and aluminum foil. Under these circumstances print- 
ing is but one sequence of a series of production steps 
and not the main end product in itself. Ordinarily, the 
printing pressmen are among the highest skilled jobs 
in such a plant. Typically, however, the number of 
production workers engaged in activities before and 
after the printing process is far greater than the num- 
ber responsible for the printing operations. | 


| 

| 
We point out these matters to you to explain, in part, 
that printing equipment is being moved into regular 
production plants as a natural and logical develop- 
ment of modern manufacturing methods. This does 
not mean, necessarily, that regular commercial job 
shops are losing business to such plants, although 
sometimes this happens. Rather it indicates the ree- 
ognized necessity of printing advertising upon all pack- 
aged products which eventually come within the sight 

| 


of a possible consumer. | 


As s union mainly concerned with maintaining full 
jurisdiction over all kinds of printing presses and ré- 
lated equipment, we cannot ignore these economic facts 
of life. We must endeavor, as fast as we can, to offer 
union membership to all the production workers in 
such plants. 
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We say all the workers because we recognize that, 
for a number of reasons, it would not be wise to try 
to separate the printing press operations from the long 
chain of production links in these semi-production line 
plants. Working against any possibility of separating 
the printing press workers from others when we are 
advocating joining our Union, are the facts that first, 
there usually is no sharp separation of the printing 
department from other plant departments. Second, 
supervision often extends beyond the pressroom. 
Third, other production operations may be very close 
or attached to printing equipment and some workers 
are shared between operations as the need for help 
varies. Fourth, workers in the plant have a greater 
commonality of interest than is the case in regular 
printing plants in which separate departments are es- 
tablished to perform distinctly different operations. 
Fifth, a single union, covering all workers, in such 
plants tends to further harmonize work relations be- 
tween workers. This reflects to the good of all con- 
cerned, including management. 


We conclude that, for selfish as well as unselfish reas- 
sons, we must interest ourselves in bringing the workers 
in specialty printing and paper products plants into 
our Union. In doing so we must recognize that regu- 
lar craft distinctions do not exist and are not practical 
for most of such plants. It is obvious that the full pro- 
duction unit is the proper unit for organization. 


Normal craft union arguments are meaningless to these 
workers. Our specialty union membership arrange- 
ment is the ideal answer for this kind of work groups. 
Such an arrangement has served to bring union condi- 
tions to thousands of these workers and has worked 
toward the elimination of unfair low wages competi- 
tion which had been prevalent in many of these spe- 
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cialty plants. But we have only scratched the sur- 
face, considering the large number of unorganized 
| 


workers in these plants. 


The third portion of such evidence consists of contracts 
between various “‘Printing Specialties and Paper Prod- 
uets’’ locals and about 50 companies in the paper box 
industry, all of which contracts cover overall production 
and maintenance units. These companies run from coast 
to coast, and it is also significant that the parties to one 
of these contracts are the Local involved herein and a paper 
box factory located only 9 miles away in the same area 
in Connecticut as the Employer herein. | 


| 

The foregoing evidence introduced at the reopened hear- 
ing clearly supports the Employer’s contention that the 
‘‘Printing Specialties and Paper Products?’ Local involved, 
as distinguished from a regular ‘Printing Pressmen?’ 
local, is not a craft union but an industrial union? Addi- 
tional supporting factors may be found in: (1) Local 494 
itself represented the employees involved herein on an 
overall production and maintenance basis for 13 years 
prior to the instant petition; (2) The Board in several 
cases has found that the International Printing Press- 
men or one of its ‘‘Printing Pressmen’’ locals is la 
‘‘traditional representative’? entitled to craft severance of 
printing pressmen in the paper box industry,‘ but the in- 
stant case appears to be the only one in which a ‘Printing 


Specialties and Paper Products” local has even sought such 

3 We note that in its brief Local 494 completely ignores the distinction shown 
between a ‘‘Specialty’’ local and a regular local, which is now a key factor 
in the cage, and treats the two as if they were the same, | 


| 

4See eg. Sutherland Paper Company, 106 NLRB 524 and 112 NLRB 624; 
Crowell Carton Company, 111 NLRB 528; The New Haven Pulp §- Board Com- 
pany, 83 NLRB 268, It should also be noted that in Sutherland, a ‘¢ Printing 
Specialties and Paper Products’? local intervened for an over all production 
and maintenance unit, excluding the pressmen sought by its International. 
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a craft severance;® and (3) The only evidence of ‘‘tradi- 
tional representation’’ in the instant case is broad testi- 
mony that ‘‘the International Pressmen, through their 
Local Union, have traditionally devoted themselves to the 
representation of employees in the printing industry on a 
craft basis’’, with no specific testimony that the ‘Printing 
Specialties and Paper Products’’ Local involved is such a 
‘‘traditional representative.’’ 


The Board has held that a union which, by its constitu- 
tion, does not purport to represent a specific eraft but 
may represent a multitude of crafts or even tradesmen 
who may not be skilled craftsmen is not a qualified ‘“‘tradi- 
tional representative’? under American Potash® for craft 
severance purposes.’ In the instant case, not only the 
International constitution, but also official statements in 
the International journal, a substantial number of con- 
tracts in the industry, and the Board’s administrative 
experience, show that the ‘‘Printing Specialties and Paper 
Products’? Local involved does not qualify as a ‘‘tradi- 


tional representative’’, particularly in the absence of any 
specific affirmative evidence to support its ‘‘traditional 
representative’’ claim. Moreover, the Board has also held 


5In all cases such a local has sought a production and maintenance unit, 
and Local 494 has cited no case to the contrary. See e.g. Sutherland Paper 
Company, supra; American Forest Products Corporation, 114 NLRB 1200. In 
Sutherland Paper Company, 122 NLRB No. 147, cited by Local 494, the Board 
found that the Lithographers International was a traditional representative 
of lithographic employees. 


6 American Potash § Chemical Corporation, 107 NLRB 1418. 


7 Fort Die Casting Corporation, 115 NLRB 1749. Accordingly, we find no 
merit in Local 494’s contention that the provisions of the International con- 
stitution should not have been admitted into evidence because they are not 
relevant. 


8 In view of the refusal of Local 494 to produce these contracts upon request 
of the Employer prior to the hearing, the fact that the Employer then 
obtained such contracts directly from the employer or employer association 
involved, and the fact that Local 494 did not really question the authenticity 
of the contracts, we find that the objection of Local 494 to the introduction 
into evidence of these contracts on the ground of ‘‘no proper identification”’ 
was frivolous and without merit. 
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that the fact that another affiliate of a union’s international 
may be a ‘‘traditional representative’’ (such as the “«Press- 
men’’ locals of the International here) does not establish 
that the union involved is a “‘traditional representative,’ 
Accordingly, we find that Local 494 is not a qualified ira 
ditional representative” under American Potash for pur- 
poses of the alleged craft severance which it seeks, and is 
therefore not entitled to such severance.° 


In view of the foregoing, we affirm our original finding 
that only the existing overall production and maintenance 
unit is appropriate, and we shall direct an election in that 
unit. 

Seconp Direction or Exection 


An election by secret ballot shall be conducted among 
the employees in the unit heretofore found appropriate, 
as early as possible, but not later than 30 days from the 
date below. The Regional Director for the Region where 
this case was heard shall direct and supervise the elec- 
tion, subject to Section 102.69 and 102.70 of the Board's 
Rules and Regulations, Eligible to vote are those in 
the unit who were employed during the payroll period 
immediately preceding the date below, including em- 
ployees who did not work during that period because 
they were ill, on vacation, or temporarily laid off. 
Those in the military services of the United States, may 
vote, if they appear in person at the polls. Ineligible to 
vote are employees who have, since that period, quit o 
been discharged for cause and have not been rehired or 
reinstated before the election date and employees on strike 
who are not entitled to reinstatement. Those eligible shall] 
vote whether or not they desire to be represented, for col}+ 
lective bargaining purposes, by General Teamsters, Chauf- 
feurs and Warehousemen, Local Union No. 493, a/w In- 

| 

9 Baugh § Sons Company, 114 NLRB 937, footnote 11. | 


| 

10In view of this finding, we find it unnecessary to pass upon the question) 
as to whether the alleged craft unit sought is a true craft unit under Amer-| 
| 


ican Potash, 
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ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America; or by Norwich, Con- 
necticut, Printing Specialties and Paper Products Union 
No. 494, subordinate to International Printing Pressmen 
and Assistants Union of North America, AFL-CIO; or by 
United Mine Workers of America, District 50; or by 
United Papermakers and Paperworkers, AFL-CIO; or by 
none." 


Dated, Washington, D. C., Aug. 6, 1959. 
Pui Ray Ropcers, Member 
StepHen S. Brean, Member 
JosEPH ALTON JENKINS, Member 


Joun H. Fannine, Member 


Nationa Lasor Rexations Boarp 


(Filed August 28, 1959) 
Supplemental Motion for Preliminary Injunction 


Plaintiffs, by their Attorneys, respectfully represent: 


(1) That they have heretofore filed their verified com- 
plaint and supplemental complaint asking for a Permanent 
Injunction, Declaratory Judgment and Incidental Relief, 
alleging that Defendants, individually and as Chairman and 
Members of the National Labor Relations Board have 
unlawfully denied Plaintiffs a craft unit election in certain 
proceedings appearing upon the records of the Board as 
In the Matter of Robertson Paper Box Company, Incor- 
porated, Case No. 1-RC-5455, in which the Board entered 
a Decision and Direction of Election on March 2, 1959, and 


11If Local 494 so desires, it may withdraw from the election by notifying 
the Regional Director within ten (10) days from the date of this Direction. 
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thereafter, following further hearing, a Supplemental | 
cision and Direction of Election on August 6, 1959, in 
asserted violation of Section 9(b)(2) of the Labor Manage- 
ment Relations Act of 1947. 


| 

(2) That the Complaint and the affidavit submitted in 
support thereof and the Supplemental Complaint filed here- 
in set forth that the Plaintiffs will suffer immediate and 
irreparable injury, loss or damage unless the Chairman and 
Members of the Board are enjoined from conducting 
an election upon a production and maintenance em- 
ployee basis instead of upon a craft unit basis until 
after the Complaint is heard on the merits. 


Wuererore, Plaintiffs move that a preliminary jin- 
junction be issued in accordance with the prayers | of 
the Complaint and Supplemental Complaint, restraining 
Defendants from conducting the election now ordered !in 
said Case No. 1-RC-5455 to be held on September 3, 1959, 
and that the Court may enter such further orders as equity 
may deem just and proper. 


Joun S. McLetian 
Minter-McLellan Building 
335 East Center Street 
Kingsport, Tennessee 


Warren Woops | 
Wilson, Woods & Villalon 
1111 E Street, N. Ww. 
Washington 4, D. C. 


Attorneys for Plaintiff's, Nor- | 
wich, Connecticut Printing Spe- 
ctalties and Paper Products 
Union, Local No. 494 and Inter- 
national Printing Pressmen and 
Assistants’ Union of North — 
America, AFL-CIO 


40 


(Filed September 8, 1959) 
Motion of Defendants to Dismiss the Complaint 


Defendants move that the complaint herein be dismissed 
because: 
(a) This Court lacks jurisdiction of the subject matter 
of the action; 
(b) The complaint fails to state a claim warranting judi- 
cial relief. 


Wuereror:, it is respectfully requested that this motion 
be granted. 
Marcet Mauuet-Prevosr 
Marcel Mallet-Prevost 
Assistant General Counsel 

National Labor Relations Board 
330 C Street, N. W. 
Washington 25, D. C. 


Dated at Washington, D. C. 
this Sth day of September, 1959. 


Findings of Fact and Conclusions of Law 


This cause came on to be heard on September 21, 1959, 
on plaintiffs’ motion for a preliminary injunction and on 
defendants’ motion to dismiss the complaint. Upon con- 
sideration of the complaint and supplemental complaint, 
the exhibits attached hereto, and the motions, and after 
hearing oral argument of counsel, the Court, being fully 
advised in the matter, makes the following findings and 
conclusions: 


Finpincs or Fact 


1. Plaintiffs are two labor organizations, the Interna- 
tional Printing Pressmen and Assistants’ Union of North 
America, AFL-CIO, and Norwich Printing Specialties and 
Paper Products Union, Local No. 494, subordinate to In- 
ternational Printing Pressmen and Assistants’ Union of 
North America, AFL-CIO. 
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2. Defendants are the Chairman and the individual mem- 
bers of the National Labor Relations Board. 


3. Plaintiff Local 494 has represented the production 
and maintenance employees of the Robertson Paper Box 
Company in an over-all plant unit since 1945 as a result 
of a Board-conducted consent election. In March 1959,| the 
Board, upon the petition of another labor organization, di- 
rected an election in that unit pursuant to Section 9(c) of 
the National Labor Relations Act. In so doing, the Board 
rejected the request of Local 494 that the pressmen and 
certain other employees in the plant, alleged to constitute 
a true craft group, should be severed from the overall 
plant unit and afforded an opportunity to vote separately 
on whether they desired separate representation or con- 
tinued inclusion in the overall unit. The Board held that 
it would not effectuate the policies of the Act to permit this 
severance on the ground that the Pressmen’s unit position 
was wholly inconsistent with its unit position in collective 
bargaining with the employer. | 


4. On March 21, 1959 the pressmen amended its unit 
request, secking severance of only the pressmen and their 
assistants and helpers. Local 494 alleged that these em- 
ployees constituted a true craft group, which was entitled 
to a self-determination election under Section 9(b) (2) lof 
the Act. 


5. On March 24, 1959, upon complaint filed by the Plain- 
tiffs and motion for temporary restraining order, the Dis- 
trict Court granted a temporary restraining order Te- 
straining Defendants from conducting an election scheduled 
to be held on March 26, 1959. Thereafter on April 9, 1959, 
while the restraining order was still in effect, Defendants 
reopened the record for further hearing and said further 
hearing was held on May 8, 1959. 


6. On August 6, 1959, after further hearing, the Board 
issued a Supplemental Decision which again directed an 
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election in an overall plant unit. On the basis of the 
evidence introduced at the reopened hearing, the Board 
found that Local 494 did not satisfy the criteria for the 
establishment of craft units which the Board had enunci- 
ated in American Potash & Chemical Corporation, 107 
NLRB 1418, in that ‘‘Local 494 is not a qualified ‘tradi- 
tional representative’ under American Potash for purposes 
of the alleged craft severance which it seeks.’’ One of the 
factors which the Board cited in support of this conelu- 
sion was that ‘‘Local 494 itself represented the employees 
involved herein on an overall production and maintenance 
basis for 13 years prior to the instant petition.’’ In a foot- 
note tc its decision the Board stated that: 


‘‘In view of this finding, we find it unnecessary to 
pass upon the question as to whether the alleged craft 
unit sought is a true craft unit under American Pot- 
ash.”’ 


ConcLusions oF Law 


1. Section 9(b)(2) of the National Labor Relations Act 
precludes the Board from deciding that any craft unit is 
inappropriate for purposes of collective bargaining ‘‘on 
the ground that a different unit has been established by a 
prior Board determination, unless a majority of the em- 
ployees in the proposed craft unit vote against separate 
representation.’’ This precludes the Board from relying 
upon a prior determination as one of the reasons for the 
Board’s decision not to direct a separate craft election, 
even though it may not be the sole basis for that decision. 


2. It appears that the Board did rely in part on the fact 
that local 494 had previously represented the employees 
in question in an overall plant unit as a result of a prior 
Board’s determination. The Board’s refusal to establish a 
craft unit in this case was thus contrary to Section 9(b) (2) 
of the Act. 
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3. This Court accordingly has jurisdiction over the sub- 
ject matter, under Leedom v. Kyne, 358 U.S. 184. | 


4. For the Board to conduct an election in violation of 
Section 9(b)(2) without giving craft employees the ‘op- 
portunity to vote in a separate election would result in 
irreparable injury to plaintiffs. | 


5. The motion to dismiss the complaint will therefore 
be denied and plaintiffs’ motion for a preliminary injune- 
tion will be granted. 
Dated at Washington, D. ©. this 22 day of September, 
1959, | 
ALEXANDER Hotrzorr | 

United States District Judge 


| 

Order | 

This cause having been heard on September 21, 1959 on 

Defendants’ Motion to Dismiss the Complaint and on 

Plaintiffs’ Motion for Preliminary Injunction and the 

Court having heard argument and considered the 

memoranda submitted and having made its findings of fact 

and conclusions of law, now therefore, it is by the Court 
ordered, adjudged and decreed: 


1. That Defendants’ Motion to Dismiss the Complaint is 
denied. | 


2. That Plaintiffs’ Motion for Preliminary Injunction 


is granted as stated in paragraph 3, below. 


3. That defendants, their officers, agents, attorneys, 
employees and representatives, including but not limited to 
Bernard L. Alpert, Regional Director of the First Region, 
24 School Street, Boston, Massachusetts, be and hereby 
are enjoined from holding an election in Case No. 
1-RC-5455 pursuant to the Decision and Direction of 
Election entered by the Defendants on March 2, 1959 and 
the Supplemental Decision and Direction of Election 
entered by the Defendants on August 6, 1959. | 
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4. This Order shall be in effect until trial is held on the 
merits of the complaint, on condition that plaintiffs shall 
exercise all due diligence in bringing the merits of the 
complaint to trial, and, should they fail to do so, the Court 
will entertain a motion to vacate the preliminary injunction. 


6. Plaintiffs shall post an undertaking in the amount of 
$2,500. 


Dated at Washington, D. C. this 22nd day of September, 
1959. 
ALEXANDER HOLTZOFF 
United States District Judge 


Notice of Appeal 


Notice is hereby given that the Chairman and Members 
of the National Labor Relations Board, defendants above 
named, appeal to the United States Court of Appeals for 
the District of Columbia Circuit from the Order of this 
Court in the above entitled case granting plaintiffs’ 
Motion for Preliminary Injunction and denying defendants’ 
Motion to Dismiss the Complaint, which Order was entered 
on September 22, 1959. 


/s/ Marcet Mauiet-PRrevost 
Marcel Mallet-Prevost 
Assistant General Counsel 
National Labor Relations Board 
Washington 25, D.C. 
Attorney for Defendants. 
September 22, 1959. 


Order 


Good cause having been shown, it is hereby OrpERED: 


That the entire record in the above-entitled case be 
transmitted forthwith to the United States Court of 
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Appeals for the District of Columbi 
with the Appeal herein. 


| 

a Circuit in connection 
| 

| 

/S/ ALEXANDER Hourzorr | 

United States District Judge 
Dated at Washington, D. C. 

this 22nd day of September, 1959. 


Proceedings Before the Honorable Alexander Holtzoff 


| 
| 

| 

| 

| 

| 

| 

i 

| 

THE UNITED STATES DISTRICT COURT | 
| 

FOR THE DISTRICT OF COLUMIA | 
| 

| 

| 

| 

| 

| 

| 

| 

| 

| 


Civil Action 841-59 


Norwicn Cownecticur Printing 
v. 


LEEDOM, ET AL, 


September 21, 1959 | 

Washington, D. C. 

The above-entitled matter came on for hearing on motion 

before The Honoraste ALEXANDER Hourzorr, a United 

States District Judge, at 10:53 A.M. 
Appearances: 

For the Plaintiff: 


Warren Woops, Esquire 


For the Defendant: 


Norron Come, Esquire 


Proceepines | 


Mr. Comnon: May it please the Court, my name is N. orton 
Come. I am representing the defendants, National Labor 


46 


Relations Board. This is a suit by a local union and the 
International Union. 

The Court: What is the motion? 

Mr. Come: They have moved for a preliminary injunc- 
tion to enjoin a board representation election. The Board 
has countered with a motion to dismiss the complaint. 

The Court: I see. 

Mr. Come: On the ground, among others, that the Court 
is without jurisdiction of the subject matter. Under the 
controlling precedents in this circuit with which this Court 
is familiar the question of whether or not the Court has 
jurisdiction to review the Board representation deter- 
mination depends upon whether or not the matter is within 
the area of the Board’s discretion under the Statute or 
whether the Board’s action constitutes a violation of a 
specific mandate of the Statute. The plaintiff here is con- 
tending that— 

The Court: Now what are you arguing? Are you 
arguing a motion to dismiss? 

Mr. Come: I am arguing a motion to dismiss, yes, sir, 
Your Honor, and the statutory provision which I will hand 
up to the Court— 

The Court: Suppose you give me the citation. 

Mr. Come: It is 29 U. S. C. 159b(2). 

The Court: Oh, yes. 

Mr. Come: That provision empowers the Board to decide 
in each case whether the appropriate unit for collective 
bargaining purposes shall be the employer unit, the craft 
unit—. 

The Court: You have not told me what the order of the 
Board was that is under review here. 

Mr. Come: Yes, Your Honor. The Board directed an 
election among the employees of the Robertson Paper Box 
Plant in Connecticut in a bargaining unit consisting of all 
the production and maintenance employees in the paper 
box plant. In other words, the Board established a plant 
wide unit in which to conduct the represenation election. 
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The Court: In other words, an industrial rather than 
craft unit? 
Mr. Come: That is correct, Your Honor. And on the 
ballot in that election would be four unions. The plaintiff 
here, one of the unions to go on the ballot contended for 
a craft unit, consisting only of the pressmen in the paper 
box plant. | 
The Board rejected the request for a craft unit limited 
only to pressmen by applying to this case the principles 
that they had formulated in the so-called American Pot 
Ash case. 
In that case the Board concluded that they would permit 
a craft unit to be severed out of a larger industrial unit 
only where: First of all a true craft group was petitioned 
for, and secondly, the union petitioning for such severanice 
was a traditional craft representative, one that had 
traditionally represented the employees of this class 80 
that it had some special familiarity with its problems. The 
Board on the basis of the evidence adduced in the hearing 
before here concluded that the plaintiff, local 494, was not 
such a traditional representative of craft employees, that 
indeed it had traditionally represented employees on an 
industrial basis and had represented the employees at this 
very plant on that basis since 1945. | 
The Court: Yes, but then it wanted to change? Is that 
it? | 
Mr. Come: Then it wanted to change. | 
The Court: How many pressmen were there? | 
Mr. Come: There were roughly around forty, Your 
Honor. 
The Court: Of course, the Court has no authority to 
review the discretion of the Board. I am curious to know, 
however, whv a craft union should not be recognized? JT 
can see where highly skilled people like pressmen might 
say, well, we do not want the porter who sweep up the 
floor to vote with us, and determine policy that might affect 
our labor relations. What is the answer to that? 
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Mr. Come: Well, Your Honor, it is a difficult question 
to answer because there are a lot of considerations on the 
other side. If you have a highly integrated plant, to permit 
a break down of different bargaining units within the 
plant, each represented by different employees, the 
opportunity for jurisdictional strikes and disputes is 
accentuated and that would just unstabilize the entire 
production process. 

The Court: It does not seem to me to be democratic for 
the Board to say, we will not let you vote separately. You 
have got to go in with a mass of people whose interests are 
different from yours and their vote might effect your 
interests although their interests are adverse. 

Mr. Come: Well, the competing consideration is 
stability and Congress wrestled with this problem and 
decided that in the— 

The Court: Congress vested the discretion in the Board. 

Mr. Come: Yes, sir. 

The Court: I am inquiring why the Board is reluctant, 
as you have indicated, to allow craft unions. It seems to 
me that where you have a plant where there are different 
oceupations, and some more skilled than others, that it 
would be only fair if the employees desire a separation, 
that that separation be allowed. 

Mr. Come: Well the Board has liberalized its craft 
principles to the furtherest extent in this American Pot 
Ash. In that this gives a craft group an opportunity to be 
separately represented whenever they can show that they 
are in fact a true craft group and there is a union seeking 
to represent them which is a specialist in representing 
craft employees. 

The Court: Well, now, is not this union such a specialized 
union? 

Mr. Come: The Board found no, Your Honor, because 
although this local, which is called local 492, printing 
specialty and paper workers union, is affiliated with the 
International Printing Pressmen which is a specialist in 
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| 
representing pressmen. The International and the Board 
has set this forth in its opinion, has set up two sub- 
groupings under them. There are printing pressmen 


locals which traditionally represent pressmen and then ito 
cover the specialty situation where some printing work 


is done in an ordinary production plant, they have 


chartered printing specialty locals which have not 
customarily represented along craft lines but seek to 


represent all of the employees in the particular plant. 


The Court: But now they want to change. Is there any 
law against changing? I mean it is not like a law of the 


Medes and Persians, you know. 


Mr. Come: You Honor, no. All the Board says, if you 
are going to change, you will have to get a union which 


specializes in the problems of craft employees. 


The Court: Well, I am not going to pursue the matter 


because after all, I have no authority to review the Board?s 
discretion. You have to demonstrate the lack of juris- 
diction of this Court, the lack of authority of this Court. 


That is purely a question of law. 


Mr. Come: That is correct, Your Honor. And the law 
is 9b(2) which says: That the Board shall not decide that 
any craft unit is inappropriate for such purposes on the 
sround that a different unit has been established by a prior 


Board determination unless the majority of the employee 
in the proposed craft union vote against it. 
The Court: Where are you reading from? 
Mr. Come: I am reading from 9b(2) after the provide, 
159, a little below the middle of the page there. 
The Court: Very well. 
Mr. Come: Any craft unit. Now the Board’s Position 


is that this proviso was not violated in this case because 
s discretion 
except to say that you can’t refuse to establish a craft unit 


this proviso does not take away the Board’ 


merely because you had a larger unit previously. 
Well, that was not the basis on which the Board declined 
to establish a craft unit here. It did not, it was not bound 
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by what its prior determination here was. The basis was 
that this union here did not meet the criteria which it had 
formulated in American Pot Ash, to qualify it for a craft 
severance. 

The Court: Where does that appear? 

Mr. Come: That appears in the decision which is annexed 
in the supplemental complaint as exhibit 2, as I understand 
it. 

The Court: Just where does that appear in the order? 

Mr. Come: In the order, Your Honor? 

The Court: The decision, I should say. 

Mr. Come: You have the decision and you want to know 
where the finding is. Is that it? 

The Court: Yes. I want to know where it appears, that 
is what I asked you. 

Mr. Come: It is at the bottom of page 5 of the decision 
Your Honor, starting with the word, accordingly, we find. 
The last sentence beginning at the bottom, accordingly we 
find that and continuing on page 6. 

The Court: Well, suppose you read the sentence on 
which you rely. 

Mr. Come: Well, I rely on the same one, and I thank 
Mr. Woods. Accordingly, we find local 494 is not a 
qualified traditional representative under American Pot 
Ash for the purposes of the alleged craft severance which 
it seeks and it is therefore, not entitled to such severance. 
And preliminary to making that finding, the Board on the 
preceding page set forth the evidence to support its con- 
clusion that this particular local was not traditionally 
involved in representing craft employees. 

The Court: What does the word traditional mean in this 
context? 

Mr. Come: Traditional means whether they have in 
past cases made a practice of representing craft employees. 
The evidence shows here for many years this particular 
union and unions in this particular sub-division of the 
International Printing Pressmen represented employees 
on an industrial basis. They disregarded craft lines. 
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The Court: Yes, but why should that bar a change? 

Mr. Come: It does not bar a change. It merely bars 
change to this particular union. Under the Board’s Pd 
Ash principles, they will permit a craft to be severed ou 
but they require that the union severing it out is a unio 
that specializes in the problems of craft unions. 

The Court: You have answered my question. 

Mr. Come: Yes, Your Honor. 

The Court: Of course, I realize that you have t 
represent your client. 

Mr. Come: Yes, Your Honor. 

The Court: And I also realize that I cannot review the 
reasonableness or expediency of a discretionary order. 

Very well. 

Mr. Come: I would like to mention one thing in passing, 
however, because it will be referred to by my cee 
and that is that the Court of Appeals for the Fourth 
Circuit, in the Pittsburgh Plate Glass case, a copy of 
which I have for Your Honor, and I have already served 
on my opponet, refused to enforce a Board order estab} 
lishing a craft unit at the plant of Pittsburgh Plate Glass 
on the basis of the American Pot Ash principles which the 
Board applied in this ease. But, there the criticism of 
the Court was that the Board had narrowed its discretion 
too much by these American Pot Ash principles and it 
should look at other factors in addition before deciding 
to establish a craft union. 

The only point that I make is that if this case were 
applied here it would be a fortiori against the decision of 
petitioners here because what the Fourth Circuit is saving, 
is that the Board should exercise much more reluctance to 
establish craft units than the Board has done in its 
American Pot Ash requirements. 

The Court: I can see one merit in having a single union 
for a plant, is this likelihood of strikes. | 

Mr. Come: Yes, Your Honor. That is the big point. 
So, because we believe that 9b(2) was not violated here, 
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this craft unit problem is within the area of the Board’s 
discretion and thus not reviewable by this Court. 

The Court: Mr. Woods. 

Mr. Woods: May it please the Court, I should like to 
go directly to Your Honor’s statement that you cannot 
review the discretion of the Board. J agree. We are not 
here seeking a review of the discretion of the Board. We 
are instead under Leedman versus Kime, a decision of 
this District Court originally, approved by the Court of 
Appeals and finally affirmed by the Supreme Court of the 
United States. We are seeking rather to restrain the 
Board from acting in excess of its statutory authority in 
connection with a rigid and mandatory provision of the 
statute. In Leedman versus Kime, Your Honor. 

The Court: Have you got the case here? 

Mr. Woods: Yes, sir, I have a copy of the decision here. 
It is in the BNA reports. 

The Court: Have either one you gentlemen the citation? 

Mr. Woods: Yes, sir, I have it, sir, in my points and 
authorities and if you will permit me, I will— 

The Court: I remember the case when it came down and 
I read it at the time but naturally I cannot remember all 
of the details. 

Mr. Woods: In Leedman versus Kime, Your Honor, is 
358 US 184. 

The Court: 184? 

Mr. Woods: Yes, sir. In discussing Leedman versus 
Kime, I would like to point out to Your Honor, I would 
like to point out to Your Honor that case involved another 
provision of the statute which appears just above the pro- 
vision that we are here talking about, at 159b(1) was 
involved in Leedman versus Kime and that deals with 
professional employees. 

The present case involves a succeeding provision and 
you will observe from the satute that each of these proviso 
clauses are preceded by the statement, shall not decide, 
which is, of course, mandatory language. 
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Now, to get to the point of Leedman versus Kime. In 
that case the Supreme Court and our Court of Appeals 
said: That no question of expertness or expertee or dis- 
cretion by the Board was involved. The statute precluded 
the Board from establishing a unit of employees com- 
bining in one unit both professional and non-professional 
employees. The Board had done so. The statute was 
violated, and, therefore, there was jurisdiction — | 

The Court: Well, I do not think you have to demonstrate 
that if there is a violation of the statute, the Court may 
enjoin it. 

Mr. Wood: Right, sir. 

The Court: The question is whether there is a violatio 
in this case. 

Mr. Wood: Exactly, Your Honor. Now, I will go into 
that. My worthy brother omitted some of the background 
of this case. I shall abbreviate the background very 
quickly but I think it is necessary to show exactly what 
the Board said in its various decisions in this ease, | 

The International Printing Pressmen Union and its 
subordinate local 494, as a result of a Board election and 
determination, prior determination, as the statute requires 
were selected as the bargaining representatives of th 
Robertson Box Company in the production and main: 
tenance unit in 1945. When the petitions and representa! 
tion here in this case was held the printing pressmen’s 
union and its subordinate, local 494, for reasons of its own| 
decided not to contest with the competing teamsters union 
and two other unions for the major unit but to seek only 
its long time and traditional craft of printing pressmen 
and, therefore, took that position at the hearing. In the 
Board’s first decision, not averted to by counsel for the 
Board, in the Board’s first decision, issued on March 2 of 
this year, the Board said, quote, and this is attached to! 
my original complaint in here: ‘‘We find the pressmen’s| 
unit position here is wholly inconsistent with its unit) 
position in collecting bargaining with the employer.’’ And, 
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therefore, craft’s settled election will not be granted. 
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At that point we came into court with our original com- 
plaint and this court, acting through Judge McGuire on 
March 24, 1959, granted a temporary restraining order. 
I might add that temporary restraining order was granted 
after Judge McGuire had talked personally with repre- 
sentatives of the Board over the phone, even though it 
was an ex parte order. That order was later extended 
for another 10 day period and then the Board, on April 9, 
issued an order reopening the record for further hearing, 
and further hearing was held on May 8, 1959 in Connecticut. 

After the further hearing the Board then came forward 
with this traditional representation reason that counsel 
read to you from the second decision of the Board which 
was issued on August 11 of this year. 

Now, I should point out to Your Honor, in that second 
decision some other language which counsel and I did not 
refer to. And if Your Honor will turn to page 4 of that 
decision, I can read the language if you will permit. 

The Board has just reviewed evidence which in its judg- 
ment indicates that a specialty local of the printing 
pressmen’s union is not a traditional representative of 
craftsmen. And it then goes ahead and says, the fore- 
going evidence ete. additional supporting factors may be 
found in and then you will notice it lists three factors. 
The first being that local 494 bargaining for thirteen 
years for production and maintenance unit. Now that 
is the same reason it gave in its first decision. In 
effect it is saying your past bargaining history is wholly 
inconsistent with what you now seek, therefore, you can’t 
have it. Regardless of the statute’s statement that prior 
Board determinations cannot deny a craft group of having 
a separate election. 

The Court: Well, there is a difference between a prior 
Board determination and the determination at the present 
time as to what the past activities of the union were. 

Mr. Wood: Not in the light of the statute, Your Honor, 
because the statute is explicit. The statute in 9b(2) says: 
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The Board shall not decide any unit inappropriate on t 
ground that a different union has been established by 
prior Board determination. 

The Court: By a prior Board determination. 

Mr. Wood: Yes, sir. 

The Court: Now where is there any statement in the 
opinion of the Board that they are bound by a prior deter- 
mination of the Board? | 

Mr. Wood: The statement which we so interpret in the 
original decison was that its bargaining practice in 
representing the production and maintenance unit was 
wholly inconsistent. In this decision of August 11 the 
statement is found in paragraph 1 at page 4 or rather a 
sentence that designated where the Board says, local 494 
itself representing the employees herein on an over all 
production and maintenance basis for thirteen years prior 
to the instant petition. Now the evidence discloses that 
representation was pursuant to a Board determination, 
following the election that a production maintenance unit 
was appropriate. 

The Court: Now, where is the sentence which you last 
read? 

Mr. Wood: Page 4 of the August 11 decision. | 

The Court: Where is it. I knew it was page 4. Where 
is that statement? 

Mr. Wood: It is in the last paragraph on the page be- 
ginning with, at about the middle of the page. 

The Court: Now read that sentence again which you 
rely on, 

Mr. Wood: Local 494 itself represented the employees 
involved herein on an over-all production and maintenance 
basis for thirteen years prior to the instant petition. 

The Court: Now where does it appear in the record that! 
was pursuant to an order of the Board? 

Mr. Wood: It appears in the transcript of the testimony 
at the hearing, the first hearing, at page 36, Your Honor. 

The Court: Well, is that part of the record on this case?. 
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Mr. Wood: No, sir, but I had never known it to be con- 
tested by the Government. It was alleged that this was in 
a complaint, a sworn complaint. 

The Court: Where is the alleged complaint? You see 
I have to determine matters on the record before me. 

Mr. Wood: Yes, if you would indulge me for a moment, 
Your Honor. 

The Court: Take whatever time you need. This is 
important. 

Mr. Wood: At paragraph 8. 

The Court: Of the original? 

Mr. Wood: Of the original complaint, Your Honor, 
which appears at page 5 of the original complaint. 

The Court: Yes. 

Mr. Wood: This is the middle of the paragraph. 
Plaintiffs allege that the action of the Board as aforesaid 
deprived its craft members employed by Robertson Paper 
Box Company, Ine. of a statutory right secured to them 
by the plain mandatory provisions, et cetera and that the 
action of the Board herein constitutes a plain disregard 
of the statutory limtation since said decision was grounded 
solely on fact. That pursuant to a broader unit deter- 
mination by the Board in 1945, plaintiffs were estopped 
from seeking to establish their normal craft unit. 

The Court: It could have been alleged a little more 
clearly, not as a reason but as a fact. I think it would 
stand as against a demurrer. 

Mr. Woods: I don’t believe the Board contests that, 
Your Honor. 

The Court: Well, I know but I have to pass on the 
record. This is a motion to dismiss and I have to deter- 
mine the matter on the record. I cannot go off the record 
especially where the matter off the record is not officially 
brought before me. 

Mr. Wood: Now, Your Honor, just as in Leedman 
versus Kime, we are simply saying to the Court, the Court 
has refused. 
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The Court: I see. You claim they have exceeded their 
authority? 
Mr. Wood: Exactly, Your Honor. Now I want to say 
a word about this traditional representative concept. This, 
Your, Honor, is an invention of the Board in the American 
Pot Ash ease. The Act, 9b(2) of the Act was not written 
for the benefit of craft unions or industrial unions. It 
was written for the benefit of employees and the public. 
Now the origin of Section 9b(2) was in the fact that Con- 
gress was disturbed that craftsmen were being over- 
whelmed by the application of the then existing labor dis- 
eretion in these craft union and industrial union cases. | 
The Court: Well, I do not think you need to go into 
that history. Now what are the other unions involve 
in this election? | 
Mr. Wood: District 50, as Your Honor knows, of The 
United Mine Workers, a sub-division; the Teamsters 
Union and The United Papers Makers and Paper Workers 
of America. That union was willing to agree to a separate 
craft election for the printing pressmen and the other two 
oppose a separate election. 
In substance, Your Honor, what I am claiming is that 
this is a very simple Leedman versus Kyme situation 
where there was no room for the application of Board 
ex partes, I might say just in closing, Your Honor, that 
I have a written brief on this matter and if Your Honor 
were to take this under advisement, I would be happy to 
file it. 
The Court: Mr. Come, do you wish to reply? 
Mr. Come: I just wish to add that the factor that 
Mr. Woods pointed to in the Board’s decision was merely 
an additional consideration that the Board alluded to after 
predicating its finding on the absence of the traditional 
representative here. And it is clear that 9b(2) does not 
prevent the Board from taking into account past practice 
but precludes it from predicating its determination solely 
on that basis. 
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The Court: The word solely is not in the statute. If 
I were to construe the statute as being limited to a case 
in which the Board predicates its decision on the forbidden 
ground, I would be writing something into the statute that 
Congress did not put there. 

Mr. Come: I think Your Honor, that the Court of 
Appeals in this circuit in the Mueller Brass case which 
is cited in our memorandum, 86 US Appeals. 

The Court: Hand up the case. 

Mr. Come: I do not have it with me, unfortunately. 

The Court: You always should have the cases which 
you are going to use in argument. Have you got a copy 
of an opinion? 

Mr. Come: No, but I have quoted the language in our 
memorandum. 

The Court: Quotations are an unreliable guide because 
there may be something else in the opinion that limits 
the quotation. What is your citation? 

Mr. Come: I am sorry, Your Honor. It is 86 United 
States Appeals decision, 155. 

The Court: Very well. Now what does that case hold, 
according to you? 

Mr. Come: It holds that Section 9b(2) merely pre- 
cludes the Board from making a prior determination the 
sole basis for its determination. 

The Court: Of course, if it holds that I shall have to 
follow it even though to me the statute is not so limited. 

Mr. Come: But in any event our main decision is the 
one I alluded to in my opening remarks, that the major 
basis for the Board’s action here was the fact that it found 
on the evidence. 

The Court: I cannot determine which is major and 
which is minor. The forbidden ground is used as one of 
the grounds for the decision, not as a sole ground, so 
the case comes down to this: Is the statute violated, if 
the forbidden is used as one of several grounds, not only 
as the sole ground. 
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Is not that what this case comes down to? | 
I have the decision in the Mueller Brass Company case 
before me. Suppose you direct my attention to the par- 
ticular part of the opinion on which you rely, 
Mr. Come: Yes, Your Honor. Well, unfortunately my 
citations are of the Federal 2d. If I may have the opinion, 
I will find it in there. I am sorry, Your Honor. | 
The Court: Very well. Does not the Board Library 
have a set of the Court of Appeals reports? | 
Mr. Come: Yes, they do have them, Your Honor, | 
The Court: They should have one in your Government 
library. They have a good many cases in this Court an 
in the Court of Appeals and if a set is available, I think 
you ought always to use the official citation. | 
Mr. Come: Yes, Your Honor. It is the last column 
on page 155 continued on to the next page. | 
The Court: How does that sustain your contention that 
the Court may reverse only if the forbidden ground is 
the sole ground? I do not see how the passage in the 
opinion of the Mueller case to which you have just referred 
supports your contention. | 
Mr. Come: I draw that inference, Your Honor, from 
the fact that the Court points out there that 9b(2) was 
not intended to limit the discretion that the Board other- 
wise would have except that it should not decline to 


establish a craft unit on the ground that a different unit 
had been established previously. Now that was not the) 
ground here. 

The Court: What are the grounds here? 

Mr. Come: That was cited only after they had deter- 
mined they were not a traditional representative, Your 
Honor, which in and of itself, would have been sufficie 
for the decision. 

The Court: It would have been sufficient for the deci-| 
sion but there is no way of determining to what extent 
they were also influenced by other grounds. 

Mr. Come: Well, I think, Your Honor, if you will look 
at the decision of the Board, it was quite apparent that 
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was the controlling ground and they came to that con- 
clusion at the end because all of the evidence that was 
reviewed relates to the traditional representative test and 
that is the conclusion they end up with at the bottom of 
page 5 and the top of page 6, if I may direct Your Honor’s 
attention to that again. 

The word, accordingly, we find that local 494 is not a 
qualified traditional representative under American Pot 
Ash for the purposes of the alleged craft severance which 
it seeks, and is, therefore, not entitled to such severance. 
So I think that a fair reading of the Board’s opinion 
indicates that was the ultimate basis for the Board’s 
conclusion in this case. 

The Court: But they also used the other ground, of 
course, in their discussion. 

Mr. Come: Well, frequently you cite a lot of facts that 
are not controlling. 

The Court: The Court is of the opinion that the com- 
plaint should not be dismissed unless it affirmatively 
appears that under no set of facts that could be proven 
under the allegations of the complaint is it possible for 
the plaintiff to recover. That is a well established principle 
under the reform procedure prevailing in the Federal 
Courts. 

One of the grounds for the decision of the Board is 
the ground that the statute forbids it to use. The fact 
that it gave other additional grounds does not affect the 
situation. So, under the circumstances the Court will 
deny the motion to dismiss the complaint. 

Mr. Woods: Your Honor, on the motion for a prelim- 
inary injunction, the Board normally directs an election 
within 30 days to be held within 30 days of the issuance 
of its order and direction of an election. 

In this case because of the consent of the parties, no 
election date has been scheduled until this motion for 
preliminary injunction had been decided. We seek to 
restrain the holding of that election by the motion for 
preliminary injunction. The irreparable injury that we 
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allege is also subject to the doctrine of Leedman versus 
Kyme. In other words, Your Honor a union has unavail- 
able to it any method of reviewing an illegal action | 
the Board. If the election is hel 
are not permitted to vote Separately. | 

The Court: Well, then, suppose after trial on the merits 
the plaintiff obtains a judgment in his favor, then any 
election that would have been held in the meantime would 
be set aside, would it not? | 

Mr. Woods: It would have to be, Your Honor. | 

The Court: Yes, so where is the irreparable injury? 

Mr. Woods: The irreparable injury currently is that 
the Board is threatening to hold its election and to sub- 
ject these employees to a denial of their rights to vote 
Separately, and if the election, as it is presently cnet 
is held, in a production and maintenance unit, these craft 
employees for the duration of the time that it will take 
to get to a trial on the merits, would be represented by 
a union not of their choice. 

The Court: I see. | 

Mr. Woods: Now that was clearly contemplated b 
Leedman versus Kime as the appropriate remedy. 

The Court: I will hear the other side. I suppose it 
would be logical to grant a preliminary injunction here 
in view of my decision on the motion to dismiss. I will be 
glad to hear your arguments on that, 

Mr. Come: I think that is correct, Your Honor, because 
I do not think there is anything to try on the merits. 

The Court: Well, I am going to grant the preliminary 
injunction on condition that the plaintiff prosecute the 
action with due diligence. If there is any attempt to delay 
or procrastinate, the defendant may move to vacate the 
injunction. 

Mr. Woods: Your Honor, I have prepared a preliminary 
injunction order which follows the languague Judge Pine 
used in a similar case and is almost identical to the 
language. 
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The Court: Have you shown it to counsel? I think 
in view of the importance of the matter that counsel 
should have an opportunity to examine the draft. Do you 
want any time? 

Mr. Come: Well, I would like a little time. 

The Court: Suppose then that you gentlemen come 
back tomorrow morning and present the proposed order 
as a preliminary matter. This will give Mr. Come a chance 
to go over the draft. I think one day should be sufficient. 

Mr. Come: Yes, Your Honor. 

The Court: And if you have any comments or if you 
wish to present a counter draft, you may do so. And I 
presume, Mr. Woods, that your draft does not contain the 
provision that I just indicated. 

Mr. Woods: No, sir, but I will see to it that it does. 


